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These consolidated cases arise under Executive Order 11246, as amended; 
Section 503 of the Rehabilitation Act, 29 U.S.C.A. § 793; and Section 402 of the 
Vietnam Era Veterans' Readjustment Assistance Act, 38 U.S.C.A. § 4212. 1 

By order dated October 10, 2017, the Administrative Review Board (ARB) 
granted the Administrator's Unopposed Motion to hold the Briefing Schedule in 
Abeyance pending litigation before the U.S . Supreme Court. On January 12, 2018, the 
Court granted review in Raymond J. Lucia Co., Inc., v. S.E.C., 832 F.3d 277 (D.C. Cir. 
2016), to resolve a conflict in the circuit courts of appeals. 2 

These provisions are impl emented through 41 C.F.R. Parts 60-30 (Executive Order 
11246), 60-741 (Rehabilitation Act) , and 60-250 (Veterans' Act). The cases were consolidated 
by order issued on September 14, 2017 . 

In Bandimere v. S.E.C., 844 F.3d I 168 ( 10th Cir. 2016) and Burgess v. F.D.I.C. , 867 F .3d 
297 (5th Cir. 2017), the courts held that the agencies ' Administrative Law Judges (ALJs) were 
acting as inferior officers without proper appointment as required by Article II , Section 2, Clause 
2 of the U.S . Constitution, the appointments clause. The D .C. Circuit has twice held that the 
Article II does not cover agencies' ALJs. Raymond J. Lucia Co., Inc., v. S.E.C. , 832 F.3d 277 
(D.C. C ir. 2016) and Landry v. F.D.I. C., 204 F.3d 1124 (D.C. Cir. 2000). 



On January 26, 20 I 8, the Admini rrator filed a motion to lift the tay and remand 
the ca e to hief dmini trative Law Judge Henley. on ergy ustom anagement 
Group filed an oppo ition asking that the tay remain until Lucia had been de ided and 
that any remand go to a different LJ . The A RB did not addres the Admini trator 
motion . 

On June 21 2018 the upr me outi decided that ALJ at the ecurities and 
xchange Cammi ion (SE ) are subject to the appointments clau e that the SE judge 

de ided Lucia' case without a con titutional appointment that Lucia timely object d 
and that the appropriate remedy wa t hold a new hearing before a different ALJ . The 
Court pecifi d that a properly appointed official cannot b th same ALJ who previously 
decided the ca e b cau e he "cannot be expect d to con ider the matter a though h had 
not adjudicated it before.''3 

Accordingly the Board dismisses onvergys' petition for review and remand 
thi case to the Office of Admini trative Law Judge for the appointment of an ALJ to 
recon id r the i ue rai d in Convergy exception to ALJ Henley' July 31 2017 
Recommend d D cision and Order. 

FOR THE DMl lSTRA TIV RE 1 W BOARD : 

hief Admini trati e Appeal Judge 

. t. 2044, 2055-56 (20 I ). 




