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DECISION AND ORDER REMANDING
FOR SUPPLEMENTAL FINDINGS OF FACT

PER CURIAM. This ecase arises under the employee protection provisions of the
Surfaee Transportation Assistance Act of 1982 (STAA) as amended. 49 U.S.C.
§ 311056(a) (2007); see 28 C.F.RE. PPart 1978 (2019) Qmplementing the STAA).



Complainant alteged that Respondent terminated his employment as a truck driver
because he made complaints about the safety of his truck. After a hearing, the
Administrative Law Judge (ALJ) dismissed Complainant’s complaint because she
{ound that Complainant lailed Lo prove by a preponderance of the cvidence that he
suffered any adverse action during his employment with Respondent. We have
reviewed the ALJ's findings of fact and conclusions of law and remand for
supplemental hndings.

BACKGROTUND

The Complainant, Wyatt Davenport, worked as a truck driver for the
Respondent for six months from April 2015, until October 1, 2015. D. & 0. at 4.
Turing his cmployment, Complainant complained to Respondent on many eccasions
that he was having negative symptoms including upset stomach, diarrhea,
tighincss of the chest, shortness of breath, body aches, and pains because something
was wrong with his truck. Id. at 5, 12, Complainant was given a replacement truck
but experienced similar syvmptoms. Respondent inspected both trueks more than
ognce but found no problem. fd. at 4, 5.

On October 1, 2015, his last time driving for Respondent, Complainant
almost passed out from his symptomsa. Id. at 5. Complainant had a mechanic inspect
the truck but the mechanie did not find anything wrong with it. fd. Complainant
returned to Respondent’s location on October 4, 20135, and Respondent also
inspected the truck and found no problems. Id. Oun Qctober 5, 2016, Complainant
asked Respondent Lo check the battories, which it did, and a cracked hattery was
discovered. fd. at 5, 8. Complainant was concerned about his exposure to the
baitery and went to the hospital. fd. at 5. Complainant proceaded to sec several
madical professionals over a period of thine and was diagnosced with digestive
conditions apparently unrelated to his employment. Jd. at 6. His symptoms
continued. Id.

Complainant’s medieal provider determined that he could not operate his
vehicle because of his poor physical health. 7d. at 13. Complainant’s treating
physician informed Respondent that Complainant was not cleared o return to
work, fd. at 9, 13. Complainant also told Reapondent that he could not work due to
his phvsical condition. /d. Respondent does not permit drivers to drive if they are
not medically released to work. Id. [$ was Respondent’s poliey that it a driver could
not diive due to illness [or more than a short period of time, it would send the driver



home. fd. at 13. The driver is then permitted to return to work duties after being
cleared to work by a medical provider and passing a physical cxamination. fd.

At some point after it learned that Complainant was not cleared to drive,
Respondent told Complainant that he could no Jonger use Respondent’s truck. fid. at
6. Matthew Wilson, Respondent’s Director of Safety, took Complainant’s keys to the
tiuck and informed Complainant that Respondent was providing him a bus ticket
home. fd. at 6, 8. Complainant told Wilson that his doctors were all in the area of
the workplace and asked Wilson il Respondent would pay for a hotel room to allow
him to stay in the area. Jd. at 6, Ie also asked whether he was being hired. Id.
Wilson told him that Respondent would not pay for 2 hotel room but that they were
not firing him, Respondent was just sending him home until he was well enough to
drive. Id. at 8, 9, 13. Complainant refused the bus ticket, left, and never returned to
work for Respondent. 7d. at 8. Complainant belicved that he was fired even though
Wilson told him that he could return after he was well. Id. at 13,

A few days after sending Complainant home, Respondent received an email
[rom an employee of Great West Cazualties insurance company, informing
Respondent that Complainant had written to her saying that he was “trying to do
this the right and legal way. [He understood| a lot more why people get AK-47s and
o off.” I, at 10, 13 (witing Tr, 242); RX 2. In response to this statcment,
Respondent decided that 1of Complainant ever contacted it about returming to work,
he wauld not he permitted to do so. fd. Respondent never heard from Complainant
about roturning to work. Id.

Complainani app}icﬂ for many jobs after leaving Respondent’s employment.
id. at 6. Complawnant applied for a job with Melson Transportation, which told him
that it refuscd to hire him because Respondent “informed them that he had a “pre-
" Idl. (citing Tr. 60). Melson Transportation later clarified that
thay refused to hire him because he had a “pre-existing case.” fd.

existing condition.

Complainant recorded the second conversation he had with Melson
Transportation. CX 11, On the recording, a Melson Transportation representative
tells Complainant that he was not hired because of a "pre-existing case,” or a “pre-
existing clvcumstance,” at first implying that Respondent told him abouat it and then
stating that he “didn’t think” hizs employees “neceszarily spoke to anvhody” at
Respondent, but that they looked at Complainant’s work history reports and
possibly received a reference form from Hespondent, Tr. 170, 172, 173, 174



On October 16, 2015, Complainant filed his complaint with the Occupational
Saloty and Health Administration (OSHA). OSHA determined that there was no
reaschable cause to belicve that Complainant’s protected activity contributed to the
termination decision. OSHA thus dismissed the complaint. D, & O at 2.
Complainant chjected to OSHA’s determination and requested a hearing before an
ALJ. Id.

The AL held several prehearing telephone coplerences in this matter. In a
telephone conference on Auguat 3, 2016, Complainant asked the ALl if it was
possible to show and if it was part of her jurisdiction “to show how [Respondent]
rctaliated against [him] from moving forward to seek future jobs.” Teleconterence at
34. The Al.] told him that she thought 1t “may very well be relevant to the damages
that he needed to prove,” to which Complainant responded, “Yes, ma’am.” Id. at 35.

During the hearing, on November 2, 2016, Complainant testified that he
applied for a jub with Melson Transportation and was told that he was not hired
because Respondent had reported that Complainant had a pre-existing condition or
case. Tr. 59-62. At the hearing on April 17, 2017, Complainant testiflied that he
believed a subsequent emplover, Trucking Experts, fired him because they called
Reapondent and Respondent in retaliation told them about issues he had with
Reapondent. Tr. 158-59. He again brought vp the alleged retaliation relating to
Mclann Transportation and entered the recording of his conversation with an
employee of Melson Transportation about Respondent’s alleged blacklisting into the
record. Tr, 1681-77. In his clogsing arpument to the ALJ, Complainant asserted that
Respondent “ft}old other trucking companigs not to hire me . .. " Br. at 4.

After the hearing, the AL-J concluded that Complainant established that he
cnpaped in protected activity when be reported odors 1n his assipned trucks. The
ALJ Turther concluded that Complainant had failed to prove that Respondent took
any adverse action against him when 1t sent him home. fd. at 12-13. The ALJ also
found that cven if she considered Complainant te have proven s case, Respondent
proved by clear and convincing evidence that it would have fired Complainant
absent his protected activity because of the statement he made shout people taking
AK-47s and “going off.” fd. at 13-14. She eredited Wilson's stalement that
Respondent would not have permitied Complainant to return to work for this
reason alone had Complainant ever sought a return, fd. at 14. The Al made no
findings with regard to blacklisting. Based on the finding that there was no adverse
action, the Al.J demied the complaint. Id.



JURISDICTION AND STANDAERD OF REVIEW

The ARB has jurisdiction to review the AllJ's decision pursuant to Secretary’s
Order No. 01-2019 (Delegation of Authority and Assignment of Responsibility to the
Administrative Beview Board (ARB)), 84 Fed. Reg. 13,072 (Apr. 3, 2019); 29 C.I' 1L
Iart 1978, The ARD rcviews questions of law de nove but is bound by the AlLFs
factual determinations if the findings of fact are supported by substantial cvidence
on the record constdered as a whoele, 29 CF.R. § 1978.110¢b). As the Umited States
Supreme Court has recently noted, “[t]he threshold for such evidentiary sulficiency
1z not high” Biestek v. Berryhill, 139 5, Ct. 1148, 1154 (2019). Substantial evidence
18 “more than a merve scintilla.)” It means—and means only—'such relevant evidence
a3 u reasonable mind might aceept as adequate to support a conclusion.” fd. (citing
and quoting Consofidated Edison Co. v. NLRE, 305 L1.8, 197, 229 (1938)).

DISCUSSION

Complainant now appeals to the Board, alleging that tho AL erred in
finding that there was no adverse action and 1in finding that the Respondent met 1ts
affirmative defense. In addition to appealing the finding that there was no
termination, Complainant alse argues that Respondent engaged m adverse action
against him when 1t blacklisted him to prospective emplovers. The Respondent
opposcs the appeal. Our review of this matter 1z hampered hecause the Al failed to
make the necessary findings of fact concerning Complainant’s allegations that
Respondent had blacklisted him because of his protocted activity. As explained
more fully below, we must remand for this reqson alone,

Under the STAA, an emplover “may not discharge an employece, or discipline
or discriminate against an employee regarding pay, terms, or privilepes of
cmployment” because he engages in protected activity, 49 U.S.C. §31105 (a){1}. The
implomenting regulations specify that “[1]t is a violation for any person to
mmtimidate, threaten, restrain, coerce, blacklist, discharge, discipline, harass,
suspend, demote, or in any other manner retahate against any employee” 29 C IR,



§ 1978.102(b) (cmphasis added). Thus, if Reapondent blacklisted Complainant
because he engaged in protected activity, then it violated the STAA by doing so.’

The ARPB construes arpuments for self-represented litigants “liberally 1n
deferenee to their back of Lraining in the law’ and with a degree of adjudieative
latitude.” Tayior v. Grevhound Lines, ARB No. 06-137, ALJ No. 2006-8TA-019, slip
op. at 3 (ARB Apr. 30, 2007) (citations omitted}. At the same time, we arc charged
with a duty to remain impartial; we must “refrain from becoming an advocate for
the pro se litigant.” 14,

The record in this matter amply supports our conclusion that Complainant
raised the issue boefore the AL as to whether Respondent had blackhisted him. The
Complainant firat raiscd blacklisting as an adverse action when he asked the ALJ
in an August 2016 conference call whether she had jurisdiction over the matter of
Eespondent blackhsting him to prospaclive employers to prevent him from petting
work. Tn response the ALJ told him that it “might very well be relevant to the
damages that he needed to prove.” Complainant also raised the issue at both
evidentiary hearings, in documentary evidence (CX 11), in his closing arpuments to
the ALJ, and in his petition for review?® and briet to the Board.? In this situation, it
was incumbeni upon the ALJ to make findings of fact as to whether Complainant
had cstablished by a preponderance of the evidence that Respondent had blackliated

1 See Pickett v, Tennessee Volley Auth.,, ARB Nos. 00-56, -59, ALJ No. 2001-CAA-018,
slip ap. at 5-7 (ARB Nov. 25, 2008 describing "blucklisting” as n discrimunatory practice
motivated at least in part by prolected activity whereby “an individual or a group of
individoals acting in concert disseminutes damaging information thal affirmatively
prevents anather person from finding employment™).

& This answer was not lepally complete in that it did nol mention the possibility that
blacklisting in and of itself may constitute an adverse action by Respondent. This omission
did not dizcourage Complainant from introducing evidence concerning the alleged
blacklisting and making arguments to that effect, but the absence of prejudicial effect upon
Complainant’s presentation of his case docs not end our analysis. This migconception that
blacklisting was only relevant if there was a finding that Respondent had violated the
STAA may explain the failuve of the ALJ io enter findings as to whether Respondent had
actually blackhsted Complainant.

It the petition for review, Complainant asserts that Respondent eagaped in
retaliation against him when it "hindered (his] chanees of seeking ecmployment by
unlawfully telling other trucking companies not to hive [him].” Petition at 5.

1 In his briel 1o the Board, Complainant asserls that Respondent retaliated againat
him by telling unlawful information to Melson Transportation and other cumpanies, which
hindered hig efforts tn gecure future employment. Br. at 5.



Complainant in retaliation for STAA protected activity. See 29 C.T.R. § 1878.108(a).
In the absence of such findings, we cannot complete ur regulatory obligation to
determine whether Respondent has violated the STAA.

CONCLUSION

Accordingly, we hereby REMANI this matter to the Office of Administrative
Law Judges for assipnment to an Al for the entry of supplemental findings of fact
as to whether Reaspondent blacklisted Complainant in retaliation for STAA-
protected activity. If the ALJ finds that Respondent blacklisted Complainant, the
ALJ will also enter supplemental findings of fact as to whether Complainant’s
protected activity was a contributing factor to this action and whether Respondent
woluld have taken the same action in the absence of any protected activity. The Al
may, as a matter of discretion, make the necesaary findings based on the existing
reeord or re-open the evidentiary record if neceszary to recetve additional evidence
or testimony. The Al should transmat all supplemental findings of fact to the
Board within 120 davs of the date of 1ssuance of this Order.

S0 ORDERED.



