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DECISION AND ORDER H.EMANDING 
FOR SUPPLEMENTAL .FINDINGS OF FACT 

PER CCRl.'.Jl.1. This cRse Hnses under the employee protcdion provisions of the 
Surfar,e Trnn~porLnLion A,rnidtancc Act of 1982 (STAA) as amended. 49 U.S.C. 
~ :~110,"i(a) (2007); see 29 C.F,K l'art 1978 (2019) (implementing the STAA). 
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Complt,inant alleged that Respond,mt terminated his employment as a truck driver 

beniu~c he made complaintH about the safety of his truck. After a hearing, the 
/\.dministrative Lllw ,Judge (ALJ) dismissed Complainant's complaint because she 

found that Complainant foiled lo prove by a preponderance of the evidence that he 

Huffore:d any adverse action during his employment with Respondent. We have 

reviewed the AL,J'~ findings of fact and conclusions of law and remand for 

supplemenh1l findings. 

BACKGROUND 

The Complainant, \Vyatt Uave.nport, worked aa a truck driver for the 

Respundcnt for six months from April 2015, until October 1, 20Hi. D. & 0. at 4. 

During hiH employment. Complainant complained to Respondent on many occasions 

thnt he waa having negative symptoms including upset stomnch, diarrhea, 

tightness of the chest, shortness of breath. hody aches, and pains because something 

waH wrong with his truck. Id. at 5. 12. Compillinant wns given fl rcplaccme:nt truck 

but experienced similar symptoms. ReRpondcnt inRpertcd both trucks more than 

once but found no problem. Td. ttt 4, 5. 

On October 1, 201.'i, his hrnt time driving for Rcsponde:nt, Complainant 

almoHt p>l.Hs,1d out from his symptoms. Id. at 5. Complainant had a mechanic inspect 

the truck but the mechanic did not find anything wTong with it. Id. Complainant 
returned to Respondent's location on Odober 4. 2015, and /{espondent also 

inspected the truck and found nn probk~ms. Id. On Octoher· 5, 2015, Complainant 

asked Respondent to check lhc hnltcrics, which it did, and ,i cracked battery was 

discovered. id. at 5, 8. Complainant was concerned about hi6 exposure to the 

battery and went to the hospital. Id. ttt 5. Comphiirn-1nt proceeded to Hee ,;everal 

medical professionalH over a period of time and was diagnnHr,d with digestive 

conditions apparently unrelated to his employment. Id. at fi. His symptoms 

continuod. Id. 

Complainant:.~ medical provider· determined thnt he could not operate his 
vehicle hecau,;e of his poor physical health. Id. at 13. r:omplainant's tr<:ating 

physicinn informed Respondent that Complainant was not cleared to return to 
,H,rk. Id. at\\ 1:1. Complainant also told Respondent that he could not work due to 

his physical condition. Id. Respondent does not permit drivers to drive if they are 
not medically released to work. Id. It was Respondent's pohc~· that if' a driver <'ould 

not d1·iv" duo to illnCHH for mote than a Hhort period of time, it would send the driver 
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home. Id. at 1:-J. The driver is then permitted to return to work duties after being 
cleared to work by a medical pl'ovider and pa5smg a phyHical examination. id. 

At some point after it learned that Complainant was not cleared to drive, 

Rc8pondent told Complainant that he could no ]o[lger usll Respondent's truck. Id. tit 

6. ~iatthew Wilson, Respondent's Director of Safety. took Complainant's keys to the 

truck and informed Complainant that Respondent waH providing him a bus ticket 

home. Id. at 6, 8. Complainant told Wilson that his doctors were all in the are» of 

the workplace and asked Wilson if Respondent would pay for a hotel room to allow 

him to stay in the area. Id. at f\, He also asked whether he was being fired. Id. 
Wilson told him that Hespondent v,.ould not pay for a hotel room but that they were 

not firing him, Respondent wa,; just ~ending him home until he was well enough to 

drive. Id. at 8, 9, 13. Complainant rflfu,;ed the hus ticket, left, and never returned to 

work for Respondent. Id. at 6. Complainant bdieved that he was fired even though 

Wilson told him that he could ret.orn after he was well. Id. at 13. 

A few days after ,;ending Cornphiirnmt home, Respondent received an email 

from an employee of Great West Casua\tie,; in,;urance company, informing 

l{e.spondent that Complainant had written to her saying that he was "trying tu do 

this the right and legal way. [He understood J a lot more why people get AK-4 7s and 

go off." Id. at 10, 13 (citing 'I'r. 242): RX 2. In response tn this statement, 

Respondent decided thcJt if Complainant ever contacted it about returning to work. 

he would not he permitted tn do so. Id. Respondent never heard from Complainant 

nhout 1·oturning to work. Id. 

Complainant ripplicd for many jobs after leaving Respondent's employment. 

id. at. G. Complainant npplied for a job with Melson Transportation, which told him 
that it refused to hire him because Respondent "informed them that he had a 'pre• 

cxi~ting condition."' Id. (citing Tr. 60). :\1:elson Transportation later clarified that 

lhey refused to hire him because he had a "pre•existing case." Id. 

Complainant recorded the second conversation he had with :\1:elson 

l'rnnsportation. CX 11. On the recording, a :\folson Transportation representative 
tells Complainant that he was not hired because ofa "pre-existing case," or a "pre­

existing cir('umstance." nt iirnt implying that Rnspond,mt told him about it and then 
stating that he '•didn't think" his employees ·'necessarily spoke to anybody" at 
Respondent, but that they looked at Complainant's work history reports and 

possibly received a reference form from llespondent. Tr. 170, 172, 173. 174. 
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On October 16, 2015, Complainant filed his complaint with thP Occupational 

S!!fnty and Health Administration (OSHA). OSHA determined that there was no 

reasonable cause to helicvc that Complainant's protected activity contributed to the 

krm.ination decision. OSH..I\ thus dismisHcd the complaint. D. & 0. ,it 2. 

Complainnnt objected to OSHA's determination and requnst.cd a hearing before an 

,\LJ. Id. 

The ALJ held sevenil pmhcaring telephone confenmcc8 in this matter. In a 

telephone conference on August 3, 2016. Complainant ask ml the ALJ if it was 

possible to show and if it was part of her jurisdiction '•to show how [Respondent] 

retaliated against [him] from moving forward to seek fut11re jobs." Teleconference at 

34. Tbe AL,T told him that she thought it "may very w1°ll be relevant to the damages 

that he needed to prove,'" to which Complainant reHponded, ''Yes, ma'am." Id. at 3.5. 

During the hearing. on )lovember 2, 2016. Complainant testified that he 

applied for a job with :Vfolson Transportation and was told that he was not hired 

because Respondenl had reported that Complainant had a pre-existing condition or 
ca.~e. Tr. f:i9-62. At the hearing on April 17, 20l7. Complainant testified that he 

believed a ,rnbhequent employer, Truckmg Experts, fired him he,:auH,; they callr,d 

Respondent and Respondent in retaliation told them nboui is~ucs he had with 

Respondent. T:r. 158-59. He again brought up the nlleged rc,ialiation relating to 

Melson Transportation and entered the re<:ording of his conver·snlion with an 

employne ofMdson Transportation about Hespondent's alleged blacklisting into thn 

record. Tr. 161-17. In his closing argument to the ALJ, Complainant asserted that 

Rehpondent "[t]old other tn1cking cornpanifc'.S not t/4> him m<l. ."Br.at 4. 

After the hearing. the ALJ ,:oneluded thni Complainant established that he 

engaged in protected activity when he repo,·ted odors in hi~ ,rnsigned trucks. The 

1\T ~f further concluded that Complamant had failed to prove that Respondnnt took 

any adverse action against him when it sent him home. Id. at 12-1.3. The AL,J also 

found that even if she considered Complainant to have proven his case, R0.spo11dcnt 

proved hy dear and <'<>nvincing evidence that it would have fired Complainant 
ab~ent bis protected activity because of the statement he made about p,mple taking 

AK-47s and "g01ng off.'' Id. at 13-14. She credited Wibon's stalClrnent that 

Respondent would not have permitted Complainant to return to work for this 
rea,mn alone had Complainant ever sought a return. Id. at 14. The ALJ made no 
findings with regard to blacklisting. Based on the finding that thorn waH no aclverbe 

adwn. the ALJ denied the complaint. Id. 
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JURISDICTION A:-1D STANDARD OJ<' REVIEW 

The ARB has jurisdiction to review the AL.J's decision pursuant to Secretary's 

Order No. 01·2019 (Delegation o[ Authority and Assignment of Responsibility to the 

Administrative Review Hoard (ARB)), 84 Fed. Reg. 13.072 (Apr.3.2019); 29 C.F.R. 
Part 1978. The ARB reviews questions of law de novo but is hound hy the AL.J's 

factual dete1·minations if the findings of fact are supported hy substantial evidence 

on the record considered as a whole. 29 C . .F.K § 1978.llO(b). As the United State~ 
Supreme Courl h,rn recently noted, ''[tjhe tlueshold fur such evidentiary sufficiency 

is not high." BieMeh i;. Benyhill, 139 S. Ct. 1148. 1154 (2019). Substantial evidence 

is '"more than a mere scintilla.' lt means-and means only-'such relevant evidence 

a~ a reaaonahle mind might accept as adequate to support a conclusion."' Id. (citing 

nnd quoting Consolidated Edison Co. e. IVLRll, 305 U.S. 197, 229 (1938)). 

DISCTSSI0:-1 

Complainant now appeali; Lo lhr, Board, allr,ging thnL the ALJ erred in 

finding that there was no adverse action and in finding that the Respondent met its 

affirmative defense. In addition to appealing the finding that there was no 

termination, Complainant also argues that Respondent engaged in adverse action 

aga.1nst him when it blacklisted him to prospective employers. The Respondent 

opposes the appeal. Our review of this matter is hampered because the ALJ failed to 
make the necessary findings of fact conn,rning Comphiinant's allegHtions that 

Respondent had bbckli.,ted him becauHe of his pro1 ccted fl.clivity. As explained 

more fully below. we must remarnl for this rPA.SOn alone. 

U ncJ,.,,• the STl-1 . ..'\.., nn employer "may not dischnrgr, an cmploycC', or discipline 

or diseriminnk against nn emplo:-,cc regarding pay, terms, or privileges of 

"rnplnymcnt'" because' he engages in protected activity. 49 U.S.C. §31105 (a)(l). The 
implementing regulations specify that "[i]t is a violation for any person to 

intimidate. threaten, restram, coerce, blacklist, discharge, discipline, harass, 
suspend, demote, or in any other manner retaliate against any employeP." 29 C F.R 
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§ 1978.102(b) (emphasis added). Thus, ifRC'spondcnt blacklisted Complaimrnt 
because h<o engaged in protected activ1t_v, then it violated the STAA by dorng so.1 

The ARB conatrucH arguments for self-represented litignnts ·"liberally in 

deference to their lack of training in the law' and with a degree of adjudicative 

latitude." Taylor t-'. GreJlwund Lines, AHl:l ::-Jo. 06-137, AL,J No. 2006-STA-019, slip 
op. at 3 (ARB Apr. 30, 2007) (citations omitted). At the same time, wfl arc charged 
with a duty to remain impartial; we m\lst "ref min from lwcoming an advocate for 

thr, pro sc litigant." ld. 

'!'he rr,cord in this matter amply supports our conclusion that Complainant 

raised the i,;suc before the i,.LJ as to whether Respondent had hlacklisted him. The 

Complainant first raised blacklisting as an adverse action when he asked the ALJ 
in an August 2016 conference call whether she had jurisdiction over the matt,,,. of 

Respondent blacklisting him to pro,;pedive employers to pmvent him from getting 
work. Tn ro~pon~e the ALJ told him that it ·'might very well be relevant to the 

rfa rnages that he needed to prove.'"'· Complainant also raised the issue at both 

evidentiary hearings, in documentary evidenee (CX 11 ), in his closing arguments to 

the ALJ, and in his petition for review·i and brief to the Board. 1 ln this situation, it 
was incumlwni upon the ALJ to make findings of fact as to whether Complainant 
had established by a preponderance of the eviclenl"e that R,rnpondent had blacklisted 

.See Pir,kdt "· Tenne~,;ee Valley Auth., AHH No~. 00-56, -59, ALJ No. 2001-CAA-018, 
diµ op. m. 5-7 (ARB Nov. 28. 2DO:-J)(descrihing ··black.listing'' as a discriminatory practice 
motivated at foadi m pm'l by pJ·utec\ed activity whe1·ebv '·an individual OT a grnup of 
individuals acting in concert d1sscminaks damaging info,mat,ion chat, affirmatively 
prevents another person from finding employment"). 

This answer was net lq;ally complete in lhai it, did not, mention the pos.sibiliry that 
hfocklisting in and of itself may constituk an adverse actwn by Respumienl. This omisbion 
d,d not. discoumgA Compls.inant from introducing evidence conecrmng the alleged 
blackli~ting and making arguments to th8t P.ffect, but the absence of prnJudieial effoct upon 
Complamant"s pn'senlatiun of his case doe" not end our analysis. This misconcPprion that 
blacklisting wa$ only relevant if there was a findmg that Respondent had vwlated the 
STAA may explain the fail11rn of the AI~I to enter findings as to whether Respondent had 
actually blacklisfod Complainant. 

In the petitirm for i-eview. Complainant asserts that Respondent cng-agcd in 
retaliation against him when it "'hindered [his] chances of seeking employment \J_v 
unlawfully telling other tmcking companies not to hire [him]." Petition at 5. 

ln hrn IJricf lD t,hr· Hoa!'d, Cornµlainant a~~et'ls that Re~pondent Yetaliated againRt 
him hy telling unlawfol information to .Melson Transportation and otlwr companies, which 
hindered hi.s ~ffo:rt~ to 8ecure fnture employment. Br. at .). 
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Complainant in retaliation for STAA protected activity. See 29 C.F.R. § 1978.109(a). 
In the absence of ,;uch findings, we cannot complete our regulatory obligation to 

dctenrune whether Re,;pondcnt has violated the STAA. 

CONCLUSION 

Accordingly, we hereby REM.AND thi.-; matter tu the Office of Administrative 

Lllw Judges for assignment to an ."i.LJ for the entry of supplemental findings of fort 
as to whether Respondent blacklisted Complainant in retaliation for STAA­
prutecu,d activity. If the ALJ finds that Respondent blacklisted Complainant, the 

A.LJ will al8o en tor Rupplemcntal findings of fact as to whether Complainant's 

prokdccl ;lt'tivity was a contributing factor to this action and whether Respondent 
would have taken the same action m the absence of any protected activity. The ALJ 

may, as a matter of disCTetion, make the necessary findings ba~ed on the existing 

record or re-open the evidentiary record if necessary to receive additional evidence 

or testimony. The ALJ should transmit all supplemental fmdings of faet to the 

Board within 120 days of the date of issuance of this Order. 

SO ORDERED. 


