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FINAL DECISION AND ORDER

Prr Curlam. Rickey . Newell, the Complainant, filed a complaint with the
United States Department of Labor’s Occupational Safety and Health
Administration (OSHA) on June 4, 2014, apainst Airgas, Inc., the Respondent.
Complainant alleged that Respondent, his emplover, had violated the emplovee
protection provisions of the Surface Transportation Assistance Act (STAA) of 1982,
as amended and re-codified, when it torminated his cmployment. 49 U.S.C. § 31105
(2007, as implemented at 29 C.F.R. Part 1975 (2019). Complainant argued that he
was fired because he engaged 1in activity protected by the STAA The STAA



prohibits emnployers from diseriminating against employees when they report
violations of commercial motor vehiele safety rules or when they refuse to operate a
vehicle when such operation would violate those rules. 49 U.5.C. § 31105{a).

A Department of Labor Administrative Law Judge (AL} issued a Decision
and Crder (D. & 0.) on Remand’ concluding that Complainant failed to prove hy a
preponderance of the evidence that any protected activity contributed to tho
termination decision because he found that the decision-makers did not know that
Complainant had engaged in protected activity and concluded that Complainant
was fired fov knhowingly viclating hours of scrviec rules. We summarily affirm the
Al-I's decision.

BACKGROUND

Complainant worked for Respondent as a truck driver from October 20117,
until he was fired on Marceh 28, 2014, Newell v, Airpas, Tnc., AL] No. 20015-5TA-
QO006, slip op. at 2 (AL Get. 2, 2015 D, & O. I"). On several occasions in the past
during his employment, Complainant voleed objections to being assigned loads 1in
violation of hours of service vales,? His supervisors on those oceasions had told him
that 1f he did pot take the loads, he would be fived.® Newell v. Atrgas, fne., ALJ No.
2015-5TA-00006, slip op. at 11 ("I}, & O. on Bemand™) (ALJ Aug. 8, 2018).

On Qctober 25, 2013, and March 21, 2014, .J.T. Arv, who had no lormal
nmanagement training regarding hours of service rules, was Complainant’s
gupervisor. D. & O. on Remand at 11. On thesec two days, Respondent asked
Complainant to talke loads that Complainant correctly believed would violate hours
of service, Id. Complainant discussed the loads with Ary, but did not communicate

1 The Al 1ssucd an carhier Doecision and Order on Qcetober 2, 20015, which the Board
remanded on January 10, 2014 (ARB No. 16-0007%.

2 Federal regulations define hours of serviee limits for drivers as set forth by the ALJ
it his fivst decigion. I & O, 1 at 5-6. Generally, the rules limit how much work or on-duty
time a driver may have within different spans of time. The rules also contain recordkeeping
requirements,

2

We do not condone poor training of supervisors or management ignovance of rules
which exizt to promaote aafety on the publie highwavs, Likewise we do not and woeuld not
exeuse an employver's divection to an employee 1o conlinue {o drive in vielation of those
rules, 1t appears Lhat vhese facls ace ecstablished in the record and we mede their exdstenee
with disapproval,



any concerns about hours of service violations to him and Ary had no reason toinfer
from anything Complainant said that Complainant was raising hours of service
violatimms. fd. at 6, 12, Ary did not know the hours of service rules and did not
understand that Complainant would viclate them by taking loads on theac days. Id.
at 6, 8, 11. Complainant took the loads and viclated the rules. Fd. at 12.

On March 24, 2014, Ary called Susan Durbin, a manager, to ask how to
record Complainant’s hours for March 21, because they extended trom a Friday onto
a Saturday. Id. at 10, 12, Durtan immediately understood that the trip violated the
hours of service rules. fd. at 12, Durbin told Ary to shut down truck operations,
citlled Respondent’s vice president, Mike Thoras, and explained to bim that an
hours of service violation had occurred. fd. Thomas told Durbin ko wait while ha
consulted with safety dircetor, Kyan Bobsein, and with Arvy. Id. At some point
thereafter, Durbin conducted hours of serviee training for Arv. Id. The safety staff
reviewed the paperwork regarding Complainant’s March 21-22, 2014 trip. fd.

On March 28, 2014, Respondent held a conference cail about the March 21-
22, 2014 hours of service violation with Complainant that included Thomas,
Respondent’s Account Manager, Joe Walker, both members of Respondent’s safety
staft, and Human Resources Director, Tom Sprunger. Jd. Durbin obscrved the call
Iid. Complainant was asked why he took the load that caused him to violate the
rules and he suid that he was “sumply doing what he had been told to do by his
bosses since starting out with Mike Pate” Id. Thomas was not surprised to hear
that Pate, whom he had fired, had required Complainant to violate the rules. I,
Complainant did not tell Thomas that he ever objected to taking loads that viclatod
hours of service rules. fd.

Alter the conlerence call, Thomas, Bobsein, and Sprunger discussed the
situation and deeided to fire Complainant for viclating the hours of service rules. Jd.
They understood that Complainant had been directed to violate hours of service by
supcrvigors but did not know that he had ever ohjected about heing Lold to do so. fd.
They understood that on March 21, 2014, Avy sent Complainant on a trip which
would violate the rules. fd. They also understood that while Arv did not know that
therc would be a rule violation, Complainant did, and Complainant tuok the trip
anyway. Jd.

The ALJ found Durbin to be the most eredible withess in the case with
testimony that was internally consistent and straigphtforward. fd. at 13, He also
credited Ary's testimony as conzistent with that of Durbin and Complainant on key



isaues including that Complainant never ohjected to the March 21, 2014 route and
the substance of conference call. fd.

Having considered the evidence of contributing factor as a whole and
collectively weighing atl of the evidence of record the ALLJ lound that none of
Complainant’s protected activity contributed to his termination. fd. at 13. The Al.l
further found that none of the decision-makers to the termination decision had any
knowledge about Complainant’s protected complaints or any complaints
Complainant may have made (but which the AL found he did not make) on
October 25, 2013, or March 21-22, 2014, Td. at 15. The ALJ found that Respondent
fired Complainant for knowingly viclating rules designed to protect public safety on
hlarch 21-22, 2014, Id. at 16.

o URISDICTION AND STANDARD OF REVIEW

- The Sceretary of Laber has delegated to the Administrative Review Board
authority to hear appeals from Al decisions and 1gsue final ageney decisions in
cases arising under the STAA, Secretary's Order Na. 01-2019 (Delegation of
Authority and Assignment of Responsibility to the Administeative Roview Board),
84 Fed. Reg. 13,072 (April 3, 2019}, The Admimistrative Review Board (ARB or the
Board) reviews questions of law presented on appeal de novo, but is bound by the
ALJs factual determinations as long as they arc supported by substantial evidence,
29 C.F.R. § 1978.11(ib); Jacobs v. Liberty Logistics, Inc., ARB No. 2071.7-0080, ALJ
No, 2016-STA-00007, slip op. at 2 (ARB Apr. 30, 2019) (reissued May 9, 2019)
{vitation omittcd). The evidence will be sufficient if it is “more Lthan a mere
seintilla,” see Brestef v. Berrvhidl, 587 VLS. __, (2019 (zlip op. at 5) (citing
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)), and need not amount
to a preponderance. See Fund for Animals v, Kempthorne, 338 I".3d 124, 132 {2d Cir.
2008), “Tt means—and means only—"such relevant evidence 43 1 reasonable mind
might aecept as adequate to support a conclusion.™ Brestek, 587 U8, |, slip op. at
5 (quoting Cunsolidated Fdison, 305 U.8, at 229). We uphold Al creditnhty
delerminations unless they are “inherently incredible or patently unreasonable.”
Jenhs, ARB No. 2017-0080, slip op. at £ (quotations omitted).

DisCussioN

STAA complaints arce governed by the legal burdens of proof set forth in the
cmployve: protection provision of the Wendell H. Ford Aviation Investment and



Ecform Aet for the 21st Century (AR 21). 49 1).5.C. § 31105(b}(1); see 49 U.S.C. §
42121 (2000}, To prevall on o STAA clalm, an employee must prove by a
preponderance of the evidence that he engaged in protected activity that was a
contributing factor in an unfavorable peraomnel action taken against him. 49 U.3.C.
§ 42121} 2WB)n). In hight of our disposition of this matter, we limit our
discussion to the 1ssue of whether the ALJ correctly decided that protected activity
did not contribute to the termination decision in this matter.

In deciding this case, the ALJ concluded that while Complainant had
cngaged 1o protected activities on aeveral oceaswns and was lired for knowingly
vinlating the hours of service rules, there was no contributing factor causation
because none of the decision-makers knew that Complainant had over objected to
viglating hours of serviee rules. Witness teatimony, including Complainant’s own
testimony that he knew that he was driving in violation of the hours of service rules
and did not ohject to the violations on October 25, 2013, or March 21-22, 2014,
supports the AL s findings and conclusions. Substantial evidence supports the
AL Js findings of fact and his conclusions are in accordance with law.

For these reasons, we must affirm based on the mandated standard of review.
What Complainant is agking us to do 18 to reweigh the evidence in his favoer, a task
that wo cannot do. We will uphold an ALJ's factual finding that is suppeorted by
stubstantial evidenee even if there is substantial evidence for the other party, and
even where we “would Justifiably have made a different choice had the matter been
before us de nove.” Universal Camera Corp, v. NLREE, 340 U5, 474, 488 {1951).

CONCLUSION

As substantial evidence supports the ALJ's factual determination that
Respondent did not take any adverse action against Complainant because he had
engaged in protected activity, we AFFIRM the ALJ's conelusion of law that
Respondent did not violate the STAA, Accordingly, the complaint 1o thizs matter is
DENIED., '

50 ORDERED.





