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FINAL DECISION AND ORDER 

PEit CU!{.L-l.;_\l. Ricke,· C. r-·ewell, the CompJamant. filed a complaint "'i1.h the 

United States Department of Labor"s Occupational Safety and Health 

Admimstration (OSHA) on ,June 4. 2014, against Airgas, lnc., the Respondent. 

Complainant alleged that Respondm,t, hih employer. had violated the employee 

protection provi8ion~ ofth" Su,facc 'frmrnportation Assistance Act (STAA) of 1982. 
as anwnded and re-codified, wh,,r1 it t<ol'minatcd l1is <omployment. 4\J U.S.C. § :Jll0-5 

(2007), ~H implemented at 29 C.F.R. Part 1978 (:!019). Complmnant »rgued that he 

was fired because- he engaged rn achvit.y protected by rhe ST1\A The• S'f_i\__i'\. 
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prohibits employers from discnminating against employee~ when they rcporr 

violations of commercial motor vehi,·le safety ruh1~ or when they re.fuse to operate a 

vehide when Ruch operation would violate those rules. 49 U.S.C. § 31105(a). 

A Department of Lnhor Administrative Law Judge (A.LJ) issued a Decision 

and Order (U. & 0.) on Reman<l7 concluding that Complainat1t faikd tn prove hy a 

preponderance of the evidence that any protected a('tivity contributed to tho 

tcl'lnination decision because he found that the decision-makers did not know that 
Complainant had engaged in protected activity and concluded that Complainant 

was fired f<ll' knowingly ~iolating hours of service rulcH. \Ve 8Ummarily affirm the 

ALJ's decision. 

BACKGROGNO 

Complainant worked for Respondent as a truck drfrer from October 2011, 
until he was fired on March 28, 2014. Newell v. Air_r:as, Inc .. ALT )Jo. 2016-STA-

00006. slip op. at 2 (A.LJ Oct.2.2015) ("D. & 0. I"). On several occasions in the past 

during his employment. Complainant voiced objections to being assigned loads m 

viul>1lion of hours of ,c;ervice l'ulcs. 2 His Aupervidors on those occasions had told him 

that if he did not take the loads, he would be fired. 0 Newell v. Airgas, Inc., ALJ No. 
2015-ST A-00006, dlip op. at 11 (''D. & 0. on Remand'') (ALJ Aug. 8, 2018). 

On October 25, 2rn:~. and March 21, 2014, ,LT. Ary, who had no formal 

management training regarding hours of service rules, was Complainant"s 

supervisor. D. & 0. on Remand at 11. On these two dayR, Respondent asked 

Complainant to take loads that Complainant correctly believed would violate hours 

of ~ervice. Id. Complainant di8cussed the loads wilh Ary, but did not communicate 

Thu ALJ issued an uarlwr Decision and Orde1· on October 2, 201 fi, which the &lard 
1·emm1ded on ,January 10, 2018 (ARB :-.o. 16-0007). 

' Fed.,,,rn] regulation8 define hours of servic" limit~ for drivel's as ~et forth by the ALJ 
in his fitst decision. D. & 0.1 at 5•6. Gonerally, lhc rules limit how much work or on-duty 
time a driver may have within different spans of time. The rules also contain recordkeeping 
requirements. 

-' We do not condone ponr training of supervisors o, management ignorance of rules 
which exist ro promote safety on the public highwavs. Likewise we do not and would nol 
cxc,tse an employer"s direction to an emplO)Ce l<.> continue !D drive in violacion of lhow 
rules. H appcarb cha\. chcs(" fac1s arc c·st,1blibhcd in tlw rcconl am! we• nu\(• their c·xi~tence 
with disapproval. 
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any concorns about hours of service violations to him and Ary had no reason to infer 

from anything Complamant said that Complainant was raising hours of service 

violfl.t.ions. Jd. at 6, 12. Ary did not know the hours of service rules and did not 
understand that Complainant would violate them hy taking loads on these days. Id. 
at 6. 8, 11. Complaimmttook the loads and viohite<l the rules. Id. at 12. 

On J\.Ian,h 24. 2014, Ary cn\h,d Sudll.ll Dul'hin, a manager, to ask how to 
record Complainant's hours for 1\farch 21, because they extended from a .Fnday onto 

a Saturday. Id. at 10, 12. Durbin immediately understood that the trip violated the 
hours of service rules. id. at 12. Durbin told Ary to shut down truck operations. 

cnlfod Respondent's vice president, Mike Thom,rn, and cxphiined to him that nn 

hou!'s of Hcrvirc violation had orcuJTcd. Id. Thom rm told Durbi11 to wnit while ho 
consulted v,ith safety dirC'ctor, Ryan Bobscin, and with Ary. Id. At some point 

thereafter, Durbin conducted hours of serv1ce training for Ary. Id. The safoty staff 

reviewed the paperwork regarding Complainant's March 21-22, 2014 trip. Id. 

On March 28, 2014, Respondent held a conference call about the March 21-

22, 2014 hours of service violation with Complainant that included Thomas, 

Respondent's Account Manager, ,Jo., Walke,-. hoth members of Respondent"s safety 

staff, and Human Resources Director, Tom Sprunger. Id. Durbin obHervnd ihB call. 

id. Complainant was asked why he took the load that caused him to violate the 
rules and he sc1id that he wc1s "simply doing what he had been told to do by his 

bo~.-;es sim·e starting out with Mike Pate." Id. Thomas was not surprised to hear 

that Pate, whom he had fired. had required Complarnant to violate the rules. Id. 
Complamant did not tell Thomas that he ever objected to taking loads that violated 

hour~ of service rules. Id. 

1\fter the conferen('e cull. Thomas, Bobsein, and Sprunger discussed the 

situation and decided to fire Complainant fol' violating thB hours of service rules. id. 
They understood that Complainant had been directed to violate hours of service hy 

supcrvison but did not know that he had ever ohjncted about being Lold to do so. ld. 
They understood t.hat on March 21, 2014, /\.ry sent Complainant on a trip which 

would v10late the rules. id. They also understood that while ill'y did not know that 
there would be a rule violation, Complninant did, and Complainant took the trip 

anyway. Id. 

The A.LJ found Durbin to be the most credible witnesfi in the case with 

testimony that was internally consistent and straightforward. Id. at 1:l. He al~o 
credited Ary's testimony as consistent with that of Durbin and Complainant on key 
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issues including that Complainant never ohject.ed to the I\.'Tarch 21, 2014 route and 

thr, ,;ubstancc of conference call. Id. 

Having considered the evidence of contributing factor as a whole and 
collectively weighing all of the evidence of record the ALJ round that none of 

Complainant'H protected activity contributed to his termination. Id. at 15. The ALJ 
further found that nmw of the dcd,;ion-makcr" to the termination dcciaion had any 

knowledge about Complainant',; protected complflintR or any complainta 

Compfainant mny ha vo made (hut which the AL.J found he did not. m,ike) on 

October 25, 2013, or Mareh 21-22, 2014. ld. at 15. TheALJ found that Respondent 

fired Comphlimint for knowingly violnting rules de~igned to protect public safety on 

March 21-22, 2014. Id. at 16. 

Jt:RISDICTION AND STA."\IDARD OF REVIEW 

The Secretary of Labor has ddegatcd to the AdminisLrativn Rr,view Board 

authority to hear appeals from AL.J decisions and issue final agency decisions in 
cases arising under the STA."i.. Secretary's Order Ko. 01-20Hl (Delegation of 

Authority and Assignment of Responsibility to the Administrative Review Board), 

84 .Fed. Reg. 13.072 (April 3. 2019). The Administrative Review Board (ARB or the 

Board) reVIews questions of law presented on appeal de novo, but is bound by the 

A.LJ's factual determinations as long as they arc 8Upportcd by 8ubstantial evidence. 

2!1 C.F.R. * 1878. llO(b); ,larnfrn v. Liberty Lngistics, Inc., ARH No. 2017-0080, ALT 

No. 2016-STA-00007. slip op. at 2 (ARR Apr.30.2019) (reissued May 9. 2019) 
(eiLation omitted). The evidence will be sufficient if it is "rnmc than a mere 

scintilla.'· see Hieslek v. Herryhil/, 587 U.S. ____ , (2019) (slip op. at 5) (citing 

Con.~olidaled Edison Co. u. NLRB, .SOr:i U.S. 197. 229 (l!J.S8)), and need not amonnt 

to a preponderance. See Fund for Animals o. Kemplhorne, 538 F.3d 124, 132 (2d Cir. 

2008). ''It means-and mean8 only-'8uch relevant evidence as a reasonable mind 

might accept as adequate to support a conclusion."' Bies/eh, 58i U.S. , slip op. at 

5 (quoting Consolidated P.dison, 305 U.S. ttt 229). We uphold Al,J ered1bility­
det.,rminalions unless they arc "inherently incredible or patently unreasonable.'' 

,Jacobs. ARB No. 2017•0080, slip op. at :2 (quotations omitted). 

Drs(:U88JON 

STiL-\ complaint8 arc governed by the legal burden~ of proof set forth in the 

employee protection provision of the "\iVendell H. Ford Aviation Investment and 
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Reform Act for the 21st Century (AIR 21). 49 U.S.C. § 31 lOG(b)(l); see 49 U.S.C. § 
42121 (2000). To pn,v<1il on kl S'l'1\/\ daim. nn employee must prove b:v a 
preponderance of the evidence that he engaged in protected activity that was a 
contributing factor in an unfovorahk personnel action taken against him. 49 U.S.C. 

§ 42121(b)(2)(B)(iii). In light of our disposition of this matter, we limit our 

discussion to the issue of whether the ALJ correctly decided that protected activity 

did not contribute to the termination decision in this matter. 

In deciding this case, the ALI rnnduded that while Complainant had 
(mgag,,d in protected activities on sevc.ral occasionH and was Urod for knowingly 

violating the hours of service rules, there was no contributing factor cnu8ation 

because none of the decision-makers knew that Complainflnt had ever objected to 

violating houn of sorvice rules. Witness testimony. including Complainant"s own 

te..;timony that he knew that he wa..; driving in violat.jon o[the hours or ser·vice rules 

and did not object to the violations on October 25. 2013. or March 21.22. 2014. 
supports the ALJ's findings fl.nd conclusions. Sub~tfl.ntinl evidern;e, supports the 

ALJ's findings of fact and his conclusions arc in accordance with law . 

.For these reasons, we must affirm based on the mandated standard of review. 

What Complainant is asking us to do is to reweigh the evidence in his favor, a task 

t.hnt we rfl.nnot do. We will uphold an A.L,J's factufll finding lhat i~ supported by 

substantial evidence even if there is substantial evidence for the other party. and 
even where we ''would justifiably have made a different choice had the matter been 

before \ls de novo. • Univenal Camera Corp. u. NLRB, 340 U.S. 474, 488 (1951). 

COKCLUSION 

As substantial evidence supports the ."i.LJ's factual determination that 

Respondent did not take any adverse action against Complainant because he had 
eni,;agcd in protected nctivity, we AFFIRM the ALJ's conclusion of law that 

Respondent did not violate the ST/\A. Accordingly, the complaint in this matter 1s 

DEl\'IED. 

SO ORDERED. 




