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Stuart A. Levin,
Menmber of the Board:

DECI SI ON OF THE BOARD

This is a tinely appeal froma final decision of a
Contracting O ficer of the United States Departnent of Labor,
(hereafter the Departnent) issued January 15, 1985, which
di sal | oned and demanded rei nbursenents totaling $61,516 under two
government contracts executed in furtherance of the Conprehensive
Enpl oynent and Trai ning Act (hereafter CETA), 29 U S. C. 801 et.

seq.

A hearing was held in Washi ngton, D.C. on Decenber 11, 1986,
at which both parties presented docunentary evi dence and
argunent, and Appellant presented the testinony of three
W t nesses: Dorothy Dallas Geen, the accountant of Appellant
contractor (Tr. 25); Carl W Latinmer, Appellant's President and
Executive Director (Tr. 172); and Harold L. Al gar, Appellant's
financi al managenent consultant (Tr. 219).

Post-hearing briefs fromboth parties were filed on May 30,
1987.



Fi ndi ngs and Concl usi ons

Appel lant is a nonprofit Illinois corporation which entered
into two cost rei nbursenent type contracts with the Departnent
(AF Tab Q) .1

Under the terns of Contract No. 99-9-1985-42-5 (hereafter
Contract No. 5) as outlined in the Statenent of Wrk, Appellant
proposed phasi ng di sadvantaged minority group nenbers into
per manent enpl oynent positions within the Chicago construction
i ndustry through a five-year "denonstration project” involving
screening, training and placenment (AF 92). The Depart nent
aut hori zed $449, 883 to achieve this purpose. The period of
performance for Contract No. 5, as finally nodified, was from
January 1, 1979, to March 22, 1980 (AF Tab C, 192-94; AX-1A-C).?2

Under the Statenment of Work in Contract No. 99-0-1985-92-12
(hereafter Contract No. 12), Appellant proposed to use contract
funds to pay the adm nistration costs directly associated with
t he on-goi ng denonstration project set up in Contract No. 5 (AF
200). The Departnent authorized $525,000 to achi eve this purpose.
The period of performance for Contract No. 12, as nodified, was
from March 23, 1980, through April 17, 1981 (AF Tab C, 301; AX-
ID).3

Pursuant to terns of the contracts, the Departnent
aut hori zed the accounting firmof WIIlianms, Young & Herbert
(hereafter auditors) to performa financial and conpliance audit
of both contracts (AF Tab B). Field work was conpleted and a
prelimnary exit conference were held with Appellant’s
bookkeeper, Ms. Dorothy G een, on February 18, 1983. Appellant’s

! The foll ow ng abbreviations will be used in citations
to the record:

AF- Adm nistrative File
Tr.-Transcript of the hearing
AX- Appel lant's Exhibits

GX- Governnent's Exhibits

2 Contract No. 5 initially ran fromJanuary 1, 1979 to
Decenber 13, 1979. Three subsequent nodifications extended the
termnation date to March 22, 1980.

3 Contract No. 12 initially ran fromApril 18, 1980
through April 17, 1981, and was |ater nodified to change the
starting date to March 23, 1980.
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President, M. Carl Latiner, was not available at that tinme and
was unable to attend a formal exit conference to discuss the
audi tor’s recommended di sal | owances. (AF Tab B, 53). Appellant,
through M. Latinmer and Ms. Green, responded in witing on
Novenber 11, 1983. The final auditors’ report was transmtted to
t he Departnent on March 2, 1984. The auditors questioned and
recomrended di sal | ownances of $120,401 in costs incurred by

Appel lant. The contracting officer’s Final Decision, however,

di sall owed a total of $61,516 for both contracts, thus allow ng
$58,885 in costs to be charged to the Departnent (AF Tab A 14).

Contract No. 5

The costs rejected by the contracting officer are the
subj ect of this appeal and are consi dered bel ow

A. Copi er Equi pnent | nterest Paynents

Appel I ant charged $1,077 in interest paid for financing
copi er equi pnent.* The contracting officer disallowed this cost
based on contract provisions and applicabl e regul ations.

Clause 5 in the General Provisions section of Contract No. 5
provides in pertinent part that:

...the Governnent shall pay to the Contractor (1) the
cost hereof (hereinafter referred to as (‘allowable
cost’) determ ned by the Contracting Oficer to be

al l omabl e in accordance with: (i) Subpart 1-15.2 of the
Federal Procurenment Regulations (41 CFR 1-15.2), as in
effect on the date of this contract, and (ii) the terns
of this contract;..." (AF Tab C at 151).

41 C. F. R 81.15.205-17 (1978) expressly provides that "[i]nterest
on borrow ngs (however represented), bond discounts, and cost of
financing ... are unallowable..."

Appel l ant entered into an agreenent to purchase a Xerox copy
machi ne on Septenber 28, 1978, approximately four nonths before
entering into Contract No. 5 (AF Tab E, 309, 328). Carl W
Latimer, President and Executive Director of the Coalition

4 The auditors questioned and the contracting officer
finally disallowed $321 for the purchase of a sl eeper sofa
(Tab A, 9). The Departnent conceded at the hearing that the
$321 expended was part of their office furnishings for which
the contractor had prior approval, was an all owabl e expense,
and thus no longer an issue in this appeal (Tr. 174).
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testified that they needed and used the equi pnent for recruiting,
training, and placing students in the program (TR 175). Appell ant
incurred the interest expenses in accordance with a 36-nonth
installment plan, requiring a nonthly paynment of $197.63 (AF Tab
E, 316).

Appel | ant argues that the $197.63 nonthly paynent for the
equi pnent was an ordinary and necessary expense for the
performance of the contract, was |ess than the anmount which woul d
have resulted froma "per-copy-charge", and thus was a reasonabl e
charge for the benefit received. (See 41 CFR 881.15.201-2, and
3(a) and (d)).

The contracting officer did not dispute the need for copying
in the performance of the contract, and, in fact, allowed
virtually all copying changes in his Final Decision (AF Tab A,

9). Yet, the $1,077 in copier equipment interest which the
contracting officer questioned was an inperm ssi bl e expense under
the contract and the applicable regulations. Therefore, the

di sal | onance of $1,077 for copier equiprment interest is
affirned.?®

B. Certificate of Deposit Used as a Surety Bond

To inplenment the training programfunded by Contract No. 5,
Appel lant was required to join a Carpenter’s Union and post a
$5, 000 surety bond to guarantee conpliance with union regul ations
regarding fringe benefits. After inquiries reveal ed that the
prem um for a surety bond would cost $500 to $700 annually, and
that such a bond was unavail able in any event, Appellant purchased
a $5,000 certificate of deposit to be used as a surety bond to
conply with the union’s requirenments. (TR 34-40, 95, 178,
Appellant’s brief, p. 4). The certificate of deposit earned
interest quarterly at an annual rate of 6 percent (AF Tab B)
Appel I ant cl ai med the $5,000 surety bond as a fringe benefit cost
on their final Detailed Statement of Costs submtted for Contract
No. 5 (AF Tab B, 51). Upon term nation of the contract, the
certificate of deposit was not |iquidated and the funds were not
returned to the Departnent. (Tr. 40, 95, 178). The contracting
of ficer disallowed the $5,000 as an overreported cost and charged
t he Appellant an additional $600.00 in interest incone earned but
not reported to the Departnent.

> In its post-hearing brief, Respondent urges the Board to
reject the entire anmount of the copier (an additional $6,137).
This latter cost, however, was allowed by the contracting officer
in his Final Decision and is not an issue in this proceeding.
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Appel I ant contends that under the applicable regulations, 41
C.F.R 81-15, 205-4, bonding costs are allowabl e where the bond
is required either by the terns of the contract or in accordance
w th sound busi ness practice, provided the rates are reasonabl e.
Since the program funded by Contract No. 5 could not be
i npl emented wi thout posting a bond and subsequent
certificate of deposit as a replacenent for the bond, they argue
the costs should be allowed. Further, M. Latiner testified that
since the certificate of deposit continued to be used as
collateral for the surety bond as required by its union agreenent
and since the training programinitially funded by contract No. 5
was still in effect, the funds could not presently be returned to
the Departnment (Tr. 178). Appellant agreed to refund the
certificate of deposit, as well as its related 6 percent interest,
once "their nmenbership in the union was self-sustaining"” (AF Tab
B, 81).

Al t hough bondi ng costs were allowable, the certificate of
deposit was itself the collateral and, unlike an insurance
prem um represented an advance of funds under contract. Under 41
C.F.R 81-15.201-5, any "incone, rebate, allowance, and ot her
credit relating to any all owabl e cost received by or according to
the contractor, shall be credited to the governnent...." Now that
both contracts have term nated, the $5, 000 advance nust be
returned to the Departnment. Appellant’s continued use of the funds
it received beyond the expiration date of contract No. 5
denonstrates that the funds are not being used for contract
purposes and that the disallowance of $5,000 nust be affirned.

Cl ause 46 of the Schedule of Clauses to Contract No. 5 states
in pertinent part that "[i]nterest on advance paynents will not be
all owed as a cost under this contract..." Since the auditors were
unable to locate the actual interest statenents for the certificate
of deposit, they reconstructed the unreported interest incone based
on 6 percent interest for two years, resulting in a $600 charge (AF
Tab B at 70). Appellant does not challenge the rate of interest
i nposed. Thus, the regulations at 41 C F. R 829-70.205-2 require
Appellant to remt any interest earned within 15 days after the end
of the quarter in which interest is earned. Accordingly, interest
earned at the rate of 6 percent per annum on the $5, 000 advance for
the certificate of deposit was properly credited to the governnent.

In addition, the Appellant argues that the cost of the
certificate of deposit was erroneously disallowed twce in both the
audit report and the contracting officer’s Final Decision. In the
Final Decision, it appears once in Finding 4 as "overreported
expenditures and earned interest”. Appellant incorrectly contends
it appears again as part of the "overreported costs" under the
fringe benefits disallowed in Finding 5.
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The auditors disallowed a total of $19,646 of overreported
fringe benefit costs (AF Tab B at 56). This total was found
after a reconstruction of Appellant's financial records due to what
the auditor's deened an "i nadequate financial managenent systent
(AF Tab B at 33). Under Schedules B-1, D-9 and E-1 of the audit
report, the fringe benefits are disallowed as "overreported costs",
while the certificate of deposit and interest are separately
reported under "costs recomrended for disall owance" and "interest
i ncone earned not reported" (AF Tab B at 56). Thus, a careful
review of these schedul es reveals that the certificate of deposit
plus interest totalling $5,600 was not disallowed tw ce, but was
appropriately disallowed under Finding 4 in the Final Decision.

C. Overreported Costs

Appel | ant charged $449, 883 under Contract No. 5 for costs
related to salaries, fringe benefits, and various other categories
of office overhead (AF Tab A 12). The auditors determ ned
Appel l ant's general |edgers were out of bal ance and that the
Coal i ti ons account ant/bookkeeper, Ms. G een, was unable to
reconcile the variances. As a result, they reconstructed
Appel l ant's contract expenditures by exam ning their cost
di sbursenent and general journals, and concluded that Appellant had
overreported its costs by $22,442 (AF Tab B, 33-35). The
contracting officer agreed, citing 41 C F. R 81-15.201-3(d) which
states that "significant deviations fromthe established practices
of the contractor which may unjustifiably increase the contract
costs" may be considered in determ ning the reasonabl eness of a
gi ven cost. The contracting officer concluded that Appellant |acked
docunentation to support its claimthat the auditors reconstruction
was incorrect. In Appellant’s view, the contracting officer failed
to provide any docunentation at the tine of the audit or at the
hearing for the calculations of the specific costs they
reconstructed and claimed were overreported (AF Tab 337).

Appel l ant’ s accountant, Ms. Dorothy Green, was hired to
mai ntain the financial records for both contracts and testified she
had sol e custody and control over the financial records (Tr. 25).
She expl ained that she is not a certified public accountant, but
she used "generally accepted accounting principles" in managing the
Coalition's books and presuned the auditors did the same (TR 105).
In testinony, Ms. Green maintained that certain costs were incurred
by the Coalition, regardless of how they were recorded in the
financial records, and that these costs were chargeable to the
Depart nent .

The audit report, however, expressly states that the audit
reconstruction was prepared in conformty with Departnent
instructions which differ fromgenerally accepted accounting
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principles (AF Tab B, 58-59). It also notes that Appell ant
adm ni stered various other prograns "funded by Federal, State and
ot her sources"” which were not differentiated in Appellant’s books,
but were taken into consideration in the reconstruction. Testinony
fromM. Geen and M. Latinmer confirmed the Coalition’s invol venment
wi th prograns other than the CETA prograns (Tr. 49, 118, 175-76).
M. Latimer testified that the Departnent funds paid for

adm nistrative staff salary and fringe benefits, while other |ocal
funds paid for the participant’s salary (Tr. 175). It was his and
Ms. Geen’s belief that the federal contract noney was a suppl enent
to |l ocal contract funding and covered the adm nistrative expenses.
(Tr. 49, 118, 175, 176).

The applicable regulations require the Contracter's reporting
procedures to "provide accurate, current, and conplete disclosure of
the financial results of each grant or agreenent". Each Contractor
nmust :

mai ntain records which identify adequately the
source and application of funds-and to ensure that
the records systematically assenble information
concerni ng Federal awards and aut horizati ons,

obl i gati ons, unobligated bal ances, assets,
l[iabilities, outlays, and incone into bal ance
sheet format for internal control purposes.

(41 C.F.R §29-70.207-2).

In addition, the regulations require recipients to support their
accounting records with source docunentation (41 C. F. R 829-70. 207-
2(g)). The burden of producing this source docunentation rests with
the recipients. Montgonery County Maryland v. DO, 757 F.2d 1510
(4th Cr. 1985).°% In the absence of the specific docunentation,
testi nony or secondary docunentation may be used by a contractor to
show that a particular cost can be properly allocated to the
contract. Harris County Enploynent and Training Adm nistration,
Texas, 80-1 BCA, ¢ 13,141 (1980). In the absence of the required
docunent ati on, however, the contractor nust submt convincing
secondary evidence which clearly establishes the nature and
justification for the expenditure. A contractor's nere assertion
that the expenditure of the disputed funds was |l egitimte under the

6 Cause 31 of both contracts instructs the Contractor to
conply "with all applicable Federal ... laws, rules, and
regul ati ons which deal with or relate to the enpl oynent of
persons who performwork or are trained under this contract."
(AF, Tab C, 121). Accordingly, the anal ogous CETA case | aw may be
considered in this appeal.
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contract or that the governnent benefitted fromthe expenditures is
not sufficient to allow otherw se properly disallowed contract
costs. National Association for the Southern Poor, 85-1 BCA, { 1739
(1983).

In the instant case, Appellant submtted docunentation in the
form of earnings records, invoices, bills, and cancel ed checks to
support their clainmed costs for the various categories the auditors
suggested as overreported. These sources were apparently avail able
to the auditors at the time of the audit, but it is virtually
i npossi ble to determ ne which sources were used in the auditor's
reconstruction and why certain docunments were di scounted (Tr. 262).
The auditors were not present at the hearing to explain their
reconstruction of these overreported costs, nor did the contracting
of ficer contest the authenticity of these source docunments though
gi ven an opportunity to do so post-hearing (Tr. 263).

The auditors and the contracting officer contend Appellant's
| ack of adequate internal controls over their finances constitute a
significant deviation fromthe Departnent accounting principles and
regul ations which justifies the reconstruction and ultinmate
di saf fi rmance. However, the contractor at the hearing adduced
uncontroverted docunents and offered testinony by w tnesses under
oath, and the Board will not sunmarily dism ss these sources as
unreliable due to Appellant's alleged i nadequate accounting
practices. Accordingly, each category of clainmed "overreported
costs”" will be reviewed separately along with Appellant's submtted
source docunentation to determ ne which particular cost can be
properly allocated to Contract No. 5.

1. Sal aries

Appel | ant charged $293, 622 for salary costs under Contract No.
5. The contracting officer found this to be overreported by $2, 796.
At the hearing, Appellant's accountant, Ms. G een, submtted
schedul es of unenpl oynent insurance, enployer contribution reports,
and payroll records from January 1, 1979, through March 31, 1980, to
establish a new total charge of $300,587.45 in salary costs for
Contract No. 5 (AX-3-A, C, D .7 Appellant's total reflects $6,978. 11
of costs for wages incurred from March 16 to March 22, 1980, but not
paid to its enployees until April 5, 1980. Ms. Geen testified that
she m stakenly omtted these costs initially and believes the
audi tors recommended that these costs be disall owed because they
were paid after Contract No. 5 termnated (Tr. 102).

" The Appellant's accountant testified the original charge
was incorrect and due to a typographical error (Tr. 43, 43).
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Under the applicable regulation, a cost is properly allocable
to a contract when it is incurred, and not when it is finally paid.
(20 C.F.R 831-15, 201-4). Additionally, earnings records provide
sufficient proof of enployee earnings. Anerican Indian Native
Nurses, Inc., 84-1 BCA, § 17,069 (1983)7 Essex County Youth and
Rehabilitati on Conm ssion, 84-1 BCA, 9 16,997 (1983). Bearing this
in mnd, we find the earnings records submtted by Appellant, along
with Ms. Geen's testinony, constitute substantial credible evidence
t hat $300,587.45 in salaries were incurred during the contract's
period of performance,' and, thus were properly allocable to
Contract No. 5. The docunented sal ary expenses exceed those
originally clainmed by Appellant by $6, 965.45. Accordingly, we find
Appel I ant underreported its salary costs and, therefore, sum of
$2, 796. 00 di sall owed by the contracting officer is, hereby, allowed.

2. Fringe Benefits

Appel | ant charged the Departnent $55,446 for fringe benefits
under Contract No. 5, $19,646 of which the contracting officer
di sal l oned. Neither the auditors nor the contracting officer
explained in their reports what specific itens of disallowed costs
were included in "fringe benefits" category. The contracting officer
did not present testinony regarding the fringe benefits issue, and
relied instead on a vague audit report as a basis for the
di sal | owance. Appellant thus attenpted to reconstruct, through
source docunentation, what they believed to be the "fringe benefit"
expenses the auditors and contracting officer disall owed.

a. Carpenters and Electrician's Fringe Benefits.

Appel | ant charged the Departnent $26, 289.00 for carpenters and
electrician's fringe benefits (AX 7). This anmount includes the
$5, 000 certificate of deposit used as a surety bond for the
carpenter's union. As discussed previously, this cost was not
i ncluded by the auditors in the "fringe benefit" category, and thus
shoul d not be a source of Appellant's reconstruction of fringe
benefits.

Appel  ant subm tted copies of cancelled checks for fringe
benefits payable to carpenters, and to Cal vin Hooks and Edward
Brooks, both electrical contractors who worked as instructors. Hooks
and Brooks received their fringe benefits directly. (AX 2, Tr. 33;
AF, Tab D).

Appel I ant' s docunent ati on established $14, 634.35 for the
carpenters and el ectricians benefits, and $3,611.55 in fringe
benefits paid to the instructors (AX-2B, Tr. 36). Accordingly,
$18,245.90 in costs for carpenter's and electrician's fringe
benefits will be all owed.
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b. Unenpl oynent | nsurance.

The contractor charged the Departnment $5, 464.00 for
unenpl oynment i nsurance (AX-7). The record reveal s earnings records
and enpl oyer reports indicating that prem uns were owed, but
Appel l ant did not submt evidence, such as cancel ed checks, which
woul d establish that they had actually paid the insurance (AX-3A).
Accordi ngly, Appellant has not established, through source
docunent ati on, paynent for unenploynent insurance, and, accordingly,
the clai ned costs were properly disall owed.

c. Wrker's Compensation and General Liability.

Appel | ant charged the Departnent $9,173.00 for workers'
conpensati on paynents and $1,974.00 for carpenters' general
liability paynments for a total of $11,147.00. At the hearing,
however, Appellant clained that its actual expenses totaled
$12, 068. 93 (AX-4; AX-7, Tr. 53, 110-135). In partial support of its
contention, Appellant supplied schedul es of wages and invoices
(stanmped "paid" with check nunbers presumably witten by Appellant).

The Board credits Appellant costs docunented by cancel ed
checks, however, we find inadequate nere | edger or invoice notations
t hat an expense has been paid under circunstances in which the
cancel ed checks allegedly issued in paynent are not adduced.
Appel I ant has established paynent through cancel ed checks of
$2,865.00 for worker's conpensation and accordingly, $2,865.00 is
al | owed.

d. G oup | nsurance Preni uns.

Appel | ant charged $13, 007.00 for group insurance prem uns, but
clainmed at the hearing to have expended $13, 250- 00. Appel |l ant
adm tted, however, that these anmounts were based on costs incurred
through April 17, 1980, the termnation date for contract No. 5
prior to the third nodification. (AX-5A, 7; Tr. 60, 136). In taking
into account the March 22, 1980 term nation date pursuant to the
third nodification, Appellant now contends they actually incurred
group insurance costs of $11,537.14 (AX-5A).

The docunentation submtted by Appellant included insurance
i nvoi ces stanped "paid" by an unknown source, with check nunbers
witten on them (AX-5B, AF-E). The docunentation does not, however,
i ncl ude copies of the cancel ed checks, indicated on the invoices, to
prove actual paynent, and accordingly Appellants' claimfor group
i nsurance premuns is disallowed.

e. Schedul e Bond




11

Appel | ant charged the Departnment $160.00 for a "nanme schedul e
bond", but indicated at the hearing that the cost was $156. 00 ( AX-6,
7; Tr. 140). The notice of prem um submtted by Appellant does not
show proof of actual paynent and, accordingly, this amount is
di sal | owed.

3. Ofice Rental

Appel I ant charged, and the contracting officer disallowd, $824
for a security system and i nsurance bought after a burglary attenpt
at the Coalition offices (AF Tab A, p. 12). Ms. Geen and M.

Latinmer testified the Coalition was |ocated in a high crine area and
that they reported the incident to the police and the contracting

of ficer. Respondent did not submt evidence regarding the

di sal | owance. Appellant submtted source docunentation in the form
of cancel ed checks for invoices totaling $808.83 (AF Tab E, pgs.
390-94). The contractor having submtted evidence of paynent for

t hese expenses and the contracting officer failing to contact this
docunent ati on, $808.83 accordingly is all owed.

4. Tel ephone and Utilities

The contracting officer disallowed $1,286.00 in tel ephone and
utility costs (AF 12). Appellant submtted electricity bills and
cancel ed checks totaling $879.11, and tel ephone bills and cancel ed
checks totaling $327.31. (AF Tab E, 338). $1,206.42 is adequately
docunented and is, therefore, allowed.

5. Supplies, Equi pnent, Qutside Services and M scell aneous

Appel I ant submitted no evidence regarding clainmed costs for
suppl i es, equi pnent, outside services, or mscellaneous expenses.
Since Appellant has not nmet its burden of providing source
docunentation, we affirmthe contracting officer's determ nation of
overreported costs for Supplies ($620.00) and Cutside Services
($47.00), undereported costs for Equi pnrent ($6,927.00), and
M scel | aneous ($523. 00).

6. Postage and Printing

The contracting officer disallowed $642 for rental of a postage
met er and postage and printing costs. (AF 12). Appellant submtted
i nvoi ces and copi es of cancel ed checks for postage totaling $436. 93
(AF Tab E). No source docunentation for the category of "printing"
was submitted. Accordingly, postage costs of $436.93 has been
properly docunented, and is allowed, and the remaining claimis
di sal | oned as undocunent ed expenditures.

7. Fidelity Bond
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Appel I ant cl ai mred, and the contracting officer disallowd, $100
for a fidelity bond (AF 12). Appellant submtted an invoice and a
cancel ed check for a $100.00 "wel fare and wage" bond from March 1
1979, to March 1, 1980 (AF 341). This uncontroverted docunentation
constitutes adequate proof that the cost was incurred and the
contracting officer asserted no other ground for disallowng it.
Accordingly, the clained cost is allowed.

8. Truck

The contracting officer disallowed $3,931 for travel costs (AF
12). Appell ant docunented through invoices and copi es of cancel ed
checks a total of $3,931 for the purchase of a van, and insurance,
repairs and mai ntenance (AF Tab E, 340). Accordingly, truck costs in
t he anpbunt of $3,931 are all owed.

Contract 12

A. Expenditures Incurred Qutside the Contract and
Cl oseout Peri ods

The period of performance for Contract No. 12, as nodified, was
March 23, 1980, to April 17, 1981 (Admtted at hearing, Tr. 203),
yet the auditors did not take this nodified period into
consi deration when they filed their final report, and listed the
period fromApril 18, 1980 to April 17, 1981. Accordingly, the
auditors failed to account for twenty-six days of the contract (AF
Tab B, 31). This error, however, as will be discussed in the
subsequent paragraphs, does not alone, invalidate the contracting
officer's Final Decision as it applies to Contract No. 12.

1. Overpaynent of Fringe Benefits

Based on the auditors report, the contracting officer found
Appel | ant overreported costs of $5,375 for worker's conpensati on
i nsurance covering a period which extended ei ght nonths beyond the
contract and cl oseout period. (AF Tab A-12). The auditors determ ned
Appel I ant renewed their worker's conpensation insurance policy for
the period March 26, 1981, to March 26, 1982. O the docunented
$14, 450 (Check No. 1150) advance prem um paynent, the auditors found
t hat Appel | ant docunented refunds from other prograns totaling
$6, 387; thus, $8,063 of contract funds were used to renew this
policy (AF Tab E, 359). The auditors allowed four nonths of prem uns
to cover the end of the contract, plus a ninety day cl oseout period.
Since Appellant did not cancel the policy or request a refund, the
audi tors questioned and the contracting officer disallowed, $5,375
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($8,063 x 8/12) of the fringe benefits clainmed (AF Tab B, 43; Tab E
362).

In response to this finding, Appellant contends it incurred a
total of $14,781 for worker's conpensation and general liability for
Contract No. 12, while only charging $5,864 (AX 8, Tr. 68). Thus, it
cl aimed to have undercharged the Departnment a total of $8,917 for
wor ker' s conpensation benefits (AX-8).

Appel | ant expl ai ned at the hearing that a deposit prem um
based on estimated wages of enployees was paid at the begi nning of
the coverage period, subject to adjustnent after audit, to reflect
actual wages paid during the period of coverage. Appellant
i ntroduced evi dence, supported by wage schedul es and quarterly tax
returns, to establish expenses during the contract period totaling
$14, 781 (AX-BA, B). They also submitted invoices for the worker's
conpensation policies wwthin Contract No. 12, but failed to submt
the invoice for the March 1981-82 policy in question (AX-4C, BC, Tr.
147-54). In addition, Appellant's witten response to the auditor's
report and Ms. Green's testinony address the prior period March 26,
1980 March 26, 1981, which is not challenged in this proceeding (Tr.
340). Appellant does not address the disallowed policy.

Al t hough Appel l ant subm tted docunentation indicating the
paynment of $14,781, Appellant failed to relate the paynent
specifically to insurance coverage for the period in question. (See
AF Tab B, 359). Thus, Appellants have failed to accurately docunent
t he cl ai ned undercharge, and, accordingly, the disallowance of
$5,375 is affirned.

2. Unaut hori zed Consul tants

Appel | ant charged $26,496 for consultant fees paid during
Contract No. 12's closeout period to M. Latinmer and Ms. G een from
April 3, 1981, to July 28, 1981. The contracting officer disallowed
t hese consulting costs based on the auditor's report which found
that: (1) although M. Latinmer and Ms. Green did not receive a
salary during this period, they were still enployees of the
contractor; (2) Appellant incurred these costs w thout obtaining
prior approval fromthe contracting officer; and (3) the fees paid
wer e excessive (AF Tab A 13; Tab B, 44).

The facts presented by Appellant on testinony at the hearing,
and in its witten responses to the auditor's report are undi sputed
(Tr. 71-80, 181-185; AF Tab E, 354). Contract No. 12 was
adm ni stered by M. Latinmer, who holds a degree in business
admnistration. Ms. G een was the contractor's bookkeeper and she
has a degree in accounting. Their position's termnated at the end
of the contract.



14

By a letter dated March 26, 1981, the Departnent confirned the
termnation of the contract as of March 31, 1981 (which was |ater
nodi fied to April 17, 1981), advised Appellant that no further
extension woul d be granted,,and noted that closeout materials would
be transmtted approximately two weeks after the expiration of the
contract (GX-2).8

Ms. Geen testified that M. Latiner advised her to call Mke
Tonpki ns at the Enploynent and Training Ad-m nistration shortly
after the termnation letter was received to consult with him
regardi ng Contract No. 12's closeout (Tr. 75). Appellant submtted a
tel ephone bill listing a long distance call to M. Tonpkins to
corroborate this fact (AX-9). In the tel ephone conversation, M.

G een expressed concern that there was no one avail able to cl ose out
the contract since she and M. Latiner were no |onger salaried

enpl oyees once the contract was termnated (Tr. 75, 181). Ms. G een
testified that M. Tonpkins advised her that no salaries could be
incurred under the contract after its expiration, but she and M.
Latinmer could be paid as consultants at a per themrate of $192 ($24
per hour) to do the necessary closeout work (Tr. 79). In a letter to
M. Tompkins dated April 15, 1981, Ms. Geen confirnmed the tel ephone
conversation of April 1 regarding close out consultant fees (AX EX-
9). By letter dated April 20, 1981, the Departnent again confirnmed
Contract No. 12 was term nated, giving the term nation date as March
31, 1981. It reaffirmed that no costs could be incurred "under the
contract subsequent to the expiration date", and requested that

cl oseout be conpleted within 90 days after term nation of the
contract.

Ms. Geen and M. Latinmer then proceeded with cl oseout of the
contract as consultants. Ms. Geen and M. Latiner testified that
they later tal ked by tel ephone with M. Tonpkins after receiving the
contracting officer's Final Report. They rem nded hi m about the
April 1, 1981, conversation, and asked himfor witten approval for
t he cl oseout consultant fees. According to Ms. G een, M. Tonpkins
remenbered the conversation, but refused to confirm his approval by
letter (Tr. 84, 185). M. Tonpkins was called by neither party to
testify at the hearing.

M. Latimer acknow edged at the hearing that he was aware of
Contract No. 12's requirenent that prior witten approval be
obtained fromthe contracting officer before consulting costs could
be incurred (Tr. 195). He noted, however, that it "was considered
standard procedure" to receive verbal instructions by tel ephone

8 The Departnent official identified at the top of the
letter is "M ke Tonpkins"; the signature at the bottom however,
is "WIliamJ. Kacvinsky, Contracting O ficer".
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relating to the inplenentation of both contracts. He indicated that
he had received verbal instructions fromthe Departnent in at |east
20-25 different instances (Tr 185-86). He testified that a "M.

Bar nes" was assigned by the contract officer to respond to "certain
fiscal itens" which canme up during the contract. M. Barnes
introduced M. Latinmer to M. Tonpkins as representative of the
Department, and, based on this introduction and numerous tel ephone
conversations over the course of the contract, it was Appellant's
understanding that M. Tonpkins was a Departnent official with
authority to approve the inplenentation of Contract No. 12 (Tr. 75,
193, 214).

41 C.F. R 81.15.205-31(a) provides, in part, that:

"{c}osts of professional and consultant services
rendered by persons who are nenbers of a particul ar

prof essi on or possess a special skill, and who are
not officers or enployees of the contractor are
allowable ... when reasonable in relation to

t he services rendered and when not conti ngent
upon recovery of the costs fromthe governnent".

In addition, clause 9 of Contract No. 12 states:

(a) Consultant(s) hired to performunder this
contract may be conpensated at a rate for tinme
actually worked (e.g., anmount per day, per week,
per nonth, etc.), or at a normal conpensation

in accordance with contractor's policies. However,
for the use and paynent to consultant(s), prior
witten approval nust be obtained fromthe con-
tracting officer.

(AF Tab C, 113).

In response to the first finding by the auditors, that both he
and Ms. Green were "enpl oyees" for the Coalition, M. Latiner
testified that once Contract No. 12 had been term nated, he believed
they were no | onger "enployees' since they no |onger received a
salary. He admtted, however, that they continued to be officers for
the Coalition after the termnation date regardl ess of what they
were paid (Tr. 207). However, since paynent for the consultant
services were contingent upon recovery of those costs fromthe
governnment, and contrary to 41 C. F. R 81.15.205-31(a), the question
of whether M. Latinmer and Ms. Green were enpl oyees or officers for
the Coalition is irrelevant.



16

In response to the second finding by the auditors, M. Latiner
acknow edged that the Coalition did not receive prior witten
approval fromthe contracting officer, WIlliamJ. Kacvinsky, thus
failing to neet Cause 9 of the contract which required prior
approval . Neverthel ess, Appellant urges the Board to consi der that
the contracting officer delegated his duty of prior witten
approval, and alternatively, that equitable principles of estoppel
and inplied contract may be enpl oyed to hold the Departnent
accountabl e for reinbursenent.

First, Appellant acknow edges that the governnment is given
greater protection than private individuals with respect to
unaut hori zed acts and is not bound by the act of an agent with only
apparent authority. George H. Whike Construction Co. v. United
States, 140 F. Supp. 56 (Ct. d. 1956). They also cite to Evanbow
Construction Co., Inc., 74-1 BCA, 1 10,552 (1973) for the principle
that when a contracting officer delegates his authority to another
governnment official, approval of contract changes by the del egated
official is sufficient. I n Evanbow, the Board held that a
construction contractor was entitled to recover the costs for
numer ous changes caused by deficient governnment drawi ng's and
specifications, despite the contracting officer's |lack of know edge
of the changes and his failure to i ssue change orders. The Board
determ ned that because the work was necessary for satisfactory
conpl etion of the contract, and was ordered by a governnent official
with authority del egated by the contracting officer, the contractor
was entitled to an equitable adjustnment for constructive changes in
the contract.

In this case, there is no evidence the contracting officer
del egated his authority to affirmthe use and paynent of
consultants. Additionally, even if he did delegate this duty, M.
Tonpki ns gave prior verbal approval, not prior witten approval as
Clause 9 requires. Thus, the evidence does not support the
conclusion that M. Tonpkins was acting pursuant to del egated
authority in approving the closeout consultant fees. Appellant has
failed to show that the consulting fees should be allowed on the
basis of a del egation of authority.

Second, Appellant contends that under equitable principles of
estoppel and inplied contract, the Departnent should affirmtheir
consul tant costs. Under Quechan Indian Tribe v. U S DA, 723 F.2d
733 (9th Cir., 1984), the Court determ ned that a CETA grantee
failed to neet its burden of showing it conplied with CETA
regul ations, but remanded the case to the Secretary of Labor saying
there was "no indication that the ALJ considered the equities in
this case in arriving at his decision and order of repaynent" of
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alnost four-fifths of the total grant amount.® 723 F.2d at 736.

Appel I ant urges consideration of these equitable principles
here. Appellant suggests that under the circunstances of this case,
the Departnent is estopped from denying paynent for the cl oseout
work perfornmed. It contends the closeout work was necessary, that it
was to be conpleted within 90 days of the contract's term nation
and that it could not be perforned by sal ari ed enpl oyees since the
cl oseout materials were delivered to themtw weeks after the
expiration of the contract. They contend they took all reasonable
steps in determning how to proceed, and acted in reliance on the
instructions received fromM. Tonpkins, a Departnent official held
out as the contracting officer's representative.

There is no evidence in the record to indicate that the
contracting officer held M. Tonpkins out as his representative to
aut horize nodification expressly given to himby Cause 9 of the
contract. The testinony does suggest, however, that during the
course of the contracts' performance, inplenentation of both
contracts were handl ed over the phone by the contracting officer and
ot her Departnent agents such as M. Tonpkins. Thus, there was an
inplied authorization fromthe contracting officer to M. Tonpkins
to advi se Appellant on routine matters and probl ens regarding
per formance of the contract.

Changes originally ordered by an authorized representative
under a contract may be treated as a contracting officer-ordered
change (thus binding the governnent) if the contracting officer
(1) actually or constructively knew through affirmation or
protest by a contractor that a representative had directed the
change; and (2) either approved or failed to counternand the
change. RW Borrowdale Co., 84-2 BCA, 1 17,302 (1982);

W_ Sout hand Jones, Inc., 67-1 BCA 6128 (1966); Lox Equi pnent

® The court found the equities to be considered were
(1) whether the grantee failed to fulfill statutory and
regul atory duties; (2) the fact the grantee was advised ten
nmont hs after they began participating in the CETA grants that it
was in violation of CETA regul ations; (3) an extrenmely high
unenpl oynent rate on the Indian reservation; (4) the grant
officer's disclainer of any charges of grantee fraud; and (5) the
ALJ's conclusion that the grantee had spent the grant funds on
the prograns for which they were intended. 723 F.2d at 737.
Al t hough not directly applicable, CETA regulations applicable to
CETA grants and cases deci ded pursuant to those regul ati ons may
be considered by the Board. See, National Association of Southern
Poor, supra (considering Quechan); Portland Public Schools, 85-2
BCA § 17,954 (considering CETA nepotismregul ations).
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Co., 64-1 Y BCA 4463 (1964); Myer Bros. v. U S., 157 F. Supp.
632 (Ct. d. 1962). In RW Borrowdale Co., the Arnmed Services
Board of Contract Appeals found that since the contractor wote
a letter to the contracting officer confirmng the agent's
contract change and the contracting officer did not protest the
agent's representation, the contracting officer, in effect,
ratified the contract change. Simlarly, Appellant's April 15,
1981, letter to the contracting officer, confirmng their
conversation wth M. Tonpkins, who indeed was authorized to
advi se Appellant at least in respect to the day-to-day operation
of the contract, communi cated the approval of the use of M.
Latimer and Ms. Green as closeout consultants. Silence by the
contracting officer, thereafter, and his failure to disaffirm
M. Tonmpkins' approval in his subsequent letters to Appell ant
constituted a ratification of the oral agreenent for the use of
cl oseout services. See, RW Borrowdale Co., supra; See also,
National Institute for Advanced Studies, 79-2 BCA § 13, 974.

Appel | ant suggests that the reasonabl e value of the services
rendered by the accountant and the program coordi nator during the 90
day cl oseout should be determ ned on the equitable basis of inplied
contract. \Wen services are rendered to the governnent in good faith
and the benefits are accepted, an inplied contract arises for
paynment of the fair value of the services, or restitution. New York
Mai | and Newspaper Transportation Co. v. U.S., 154 F. Supp. 271 (C
. 1957) cert. denied, 355 U S. 904. In New York Miil, the Court of
Clainms held that a transportation conpany's contract with the
government was invalid because of a failure to conply with
advertisenent proposals, but since service had been rendered in good
faith on the contract, the Court determ ned the danages woul d be
awar ded.

In the instant case, services were rendered, in good faith with
the Contracting Oficer's know edge, to cl oseout the contract, and
the benefit of those services were accepted by the governnent. The
gui delines for the amount of paynent for consultant fees, however,
are stated in Clause 9(b) of the contract and require: taking into
account (anong any other relevant factors) the relative inportance
of the duties to be perforned, the stature of the individual in his
specialized field, conparable pay for positions under the
classification Act or other federal pay systens, rates paid by
private enpl oyees, and rates previously paid other experts or
consultants for simlar work.

(AF Tab E, 213).
Based on these guidelines, we find the value of M. Latiner and

Ms. Geen's closeout to be equal to their salaries paid for
adm ni strative and accounting services under Contract No. 12.
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Payroll records submtted by Appellant indicated that (1) Dorothy
Green had earned $5,214.51 for the quarter ending March 31, 1981,
the last full quarter for Contract No. 12, thus giving her a weekly
sal ary of $401.12 and (2) Carl Latinmer had earned $8,774.65 for the
quarter ending March 31, 1981 thus giving hima weekly sal ary of
$674.99 (AX-BB-4). Both M. Latiner and Ms. Green were paid $960
each week from April 3, 1981 to July 28, 1981 for a total of $11, 904
or 12.4 weeks for M. Latinmer, and $14,592 or 15.2 weeks for M.
Green. Under their contract salaries M. Latiner should have been
pai d $8,369.67; Ms. Geen's total wages should have been $4, 973. 88
for a total of $13,343.56 of allowable consultant costs under the
contract.

3. Cost Incurred After Contract Period

The contracting officer disallowed $205 for vehicle maintenance
costs the auditor found to have been incurred outside the
performance period of Contract No. 12 (AF Tab A, 13). Appellant
contends towi ng and repair cost of $205 were necessary for the
return of the vehicle pursuant to Departnent demands and unavoi dably
incurred after the contract period of performance (AF Tab B, 44).

On March 26, 1981, the Departnent notified Appellant that no
costs could be incurred under Contract No. 12 after March 31, 1981,
(GX-2). On June 17, and Septenber 1, 1981, Appellant was instructed
by the contracting officer to discontinue its operation of vehicles
recei ved under the contract and release themto the State of
W sconsin (AF Tab E, 364). Appellant was notified that it was in
viol ation of the General Provision, Part IIl, Sec. H requiring them
to return the vehicle upon term nation of Contract No. 12.

M. Latinmer testified that $205 in costs were necessary to get
the vehicle ready for travel on the highway (Tr. 218-19). However,
the Septenber 1, 1981 letter fromthe contracting officer indicates
that Appellant refused to allow representatives fromthe State of
W sconsin Property Division to pick up the property. Appellant did
not ot herwi se address its reasons for incurring costs of $85 for
towi ng the vehicle on Septenber 8, 1981, and $120 for mai ntenance of
the vehicle on COctober 21, 1981, after the expiration of the
contract (AF Tab E, 363). Appellant, accordingly, has failed to
denonstrate why these costs are all owabl e under Contract No. 12 and
we, therefore, affirmthe contracting officer's decision to disallow
$205.

Sunmary

The Board has carefully considered Appellant's docunentation of
expenditures in light of the disallowances designated by the
contracting officer. Indeed, the contracting officer was
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specifically requested at the hearing to identify the extent to

whi ch the docunentation offered by the Appellant may have duplicated
t he docunentati on which the contracting officer had previously
considered and rejected. (TR 252-53; 261-62). The contracting

of ficer, however, failed to identify any item of evidence adduced at
the hearing for which the Appellant had previously been given
credit. Accordingly, the Board has afforded Appellant credit for
docurnent ed expenditures totaling $44,054.64 which will be applied as
a reduction against the disallowance totaling $61,516. 00 determ ned
by the contracting officer. Therefore,

ORDER

| T I'S ORDERED t hat expenditures totaling $44, 054. 64 be, and
t hey hereby are, ALLOWNED; and that disallowances totaling $17, 451. 36
are, hereby, AFFI RVED

STUART A. LEVIN
Adm ni strative Law Judge and
Menber of the Board

SAMUEL GRONER
Adm ni strative Law Judge and
Vi ce Chairman of the Board

GLENN LAWRENCE
Adm ni strative Law Judge and
Menber of the Board

SAL: KH: j eh



