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DECI SI ON

Statenent of the Case

The Appel | ant, Managenent Trai ni ng Corporation, was awarded a Job
Cor ps contract under the Job Trai ning and Partnership Act, 29 U S.C. 8501
et seq (1982). An audit on the contract nunbers 13-1-0002-43, JC 22-2-
00033, 13-3-001243, JC-83-001-49, 13-3-0002-43, 37-4-0013-43, 3-JC 206-
54, was conducted fromOQctober 1, 1982, through July 31, 1984, eval uating
the contract period from Cctober 1, 1980 through July 31, 1984 (AF 8).
Audit report nunber 09-5-232-03-370 was issued on February 26, 1985, and
reconmended disall owance of $5,777 of inputed interest incurred as a
result of a fixed price |ease-purchase agreenent entered into by the
Appel l ant to acquire equi pnment under contract nunber JC-83-001-49. (AF
31)

A prelimnary decision was issued by the Contract Oficer,
Enpl oyment Training Adm nistration (ETA)r Departnment of Labor (DOL), on
March 25, 1986, finding that $5,777 of inputed i nterest was not all owabl e
based on 41 CF. R 1-15.205-17 (July 1, 1984) and 41 C F. R 1-15.204-
34(d) (1) (July 1, 1984). (AF 14-18). After a review of this material, a
Fi nal Decision was issued on May 9, 1986, disallowi ng $5,777. (AF 5-15)
The Appel |l ant appealed this decision on July 17, 1986, and el ected at
that tine to have the action processed as a snall claimas provided in
Section 9 of the Contracts Di spute Act of 1978, 41 U.S.C. 8608 (1978).



The Respondent filed its Answer on OCctober 1, 1986, and its
Preheari ng Exchange on Novenber 6, 1986. By Order issued Decenber 5,
1986, the parties agreed to waive the tine limts required under Section
9, of the Contracts Disputes Act, 41 U S.C. 8601 et seq., to the extent
that they affect settlenent negotiations. The parties were unable to
reach a settlenent of their dispute and agreed to submt the case for
deci sion upon the witten record.

Fi ndi ngs of Fact and Concl usi ons of Law

The Appellant clains that it entered into a fixed price |ease-

purchase agreenent in good faith. In support of its position, the
Appel I ant cl ai ns that on Decenber 15, 1983, the Contracting Oficer (CO,
C. Lemar Johnson, Region VIII, granted permssion to enter into a

contract to acquire equipnment necessary to pronote the Appellant's
vocational training program Appellant clains that the Contracting
O ficer's approval justifies the costs incurred, including, specifically,
$5, 777 of inputed interest incurred inrelation to a contract for |ease-
purchase of certain needed training equi pnent. The Appel |l ant states that
it entered into the agreenent because the Governnent was unable to
ot herwi se fund t he purchase of the equi pnent. (AF 14-18). Alternatively,
the Appellant clainms that it was not advised until after the contract was
entered into that costs generated would be disallowed because "to
Appel | ant' s know edge” the Governnent had not made its policy known to
the contracting officers. (Appellant's Brief at 3)

The Respondent does not dispute the propriety of using |ease-
purchase agreenments to acquire property, or the know edge of the
Contracting Oficer that the Appellant had entered into such an
agreenent. Rather, the Respondent clainms that the regulations clearly
prohi bit paynment of interest on borrow ngs.

The $5,777 of inmputed interest on the fixed price |ease-purchase
agreenent is not allowable. The contract entered into by the parties
provi des that "The contractor shall ensure that the procurenent of goods,
services, and naterials are in accordance with 41 C.F. R Chapters 1 & 29
..." (AF at 139). The applicable Federal Procurenent Regul ations at 41
CFR 1-15.205-17 state that "Interest on borrowings (however
represented), ...are unallowable .... "

"Interest is generally considered a return on capital and, as such,
a part of profit or fee wunder government contracts. Procurenent
regul ations do not allow recovery of interest as a cost in order to
prevent duplication of reinbursenent.” [2 Governnent Contracts Reporter
118,225 (1982)]. By anal ogy, ASPR 15-205.7 provides that interest costs
are all owabl e, because “investnment of capital is one of the factors that

2



used in negotiating profit or fee and that to permt reinbursenent of
interest would result in double conpensation.”

Moreover, the Respondent is not estopped from disallowng the
paynment of interest because of the Contracting O ficer's approval of the
| ease- purchase agreenment. In Kicking Horse Job Corp Center, 86-BCA-15,
this Board was confronted with a simlar claim for reinbursenent of
interest on a |ease-purchase contract for equipnent. The Appellant
clai med that the Federal Procurenent Regulation at 41 CF. R 1-15.712.1
al | oned paynent of rental purchases and that its | ease-purchase agreenent
was entered into with the approval of the Job Corps Director. The Board
rejected the notion that an unauthorized contract which is "beneficial"
or "reasonable" should be permtted, and stated that "If there was no
|l egal basis for allowng the interest, approval by the contracting
of ficer could not estop the Governnent fromdisallowing the item"” See
Schwei ker v. Hansen, 450 U.S. 785 (1981); Federal Crop Insurance Corp. V.
Merrill, 332 U.S. 380 (1947). The Board al so stated "that approval of
the purchase rental agreenent does not inply that interest costs in
connection therewith are also approved for reinbursenent contrary to
established principles.” These costs were severable and costs properly
borne by the Appellant.

Based on the foregoing, this appeal is denied.

EDWARD TERHUNE M LLER

Acti ng Chair man,

Department of Labor

Board of Contract Appeals
| concur:

G enn R Lawrence
Menber, Board of Contract Appeals

| concur:

Nahum Li tt
Member, Board of Contract Appeals

Date: May 3, 1986

Washi ngton, D.C.



