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DECISTON AND CRDER

ion proceeding under § 101{c) of the

Federal Mine Safety and Health Act of 1977 {"the Mine Act" or

30 U.5.C. 8 81ll{c).' The Administrator for Coal Mine
Safety and Health ("the Administrator") appeals the April 11,
2013, decislon of Department of Labor Administrative Law Judge
Michael P. Lesniak. The judge granted Parkwood Resgurces Inc

s

and Rosebud Mining Companv’s (collectively “Rosebud’s

for modificari

Section 101(c) of the Act provides in pertinent part:

Upon petition by the operator or the
representative of miners, the Secretary may modify the
applicaticon of any mandateory safety standard to a coal
or other mine if the @ecrmtary determines that an
alternative method of achieving the results of such
standard exists which will at zll times guarantee ng
Less than the same measure of protection afforded the
miners of such mine by such standard, or tha
appli n of such standard to 8UL? mine
in a diminution ¢f safety to the miners in
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75.507-1(a)* and of 30 C.F.R. § 75.500(d)” to allow the use of

non-permissible electronic surveying equipment in or in by the
last crosscut and in return air. Rosebud requests that the
judge’s decision be affirmed. For the reasons set forth herein,

s decision as modified and supplemented by

the conditions set forth in this declsion and order

30 C.F.R. § 75.507-1{a) provides:

All electric eguipment,
points, used in return ailr

crosscut in any coal mine shall be permiss L
as provided in paragraphs (b} and (¢ t tion.,

330 C.F.R. § 75.500 provides:

On and after March 30, 1971:

(a) All junction or distribution boxes used for making
multiple power connections inby the last open crosscut
shall be permissible; _ ‘
(b} All handheld electric drills, blower and exhaust
fans, electric pumps,, and such other low horsepower
electric ‘a ce equipment as the Secretary may designate
on or before May 30; 1970, which are taken into or
used lnby the last open crosscut of any coal
shall be permissible;
{cy All electric face equipment which is taken into or
used inby the last open crosscut of any coal mine
classified under any provision ¢f law as gassy prior
to March 30, 1870, shall be permissible; and
{(d) All other electric face equipment which is taken
into cor used. inby the last crosscut of any coal mine,
except a coal mine referred to in § 75.501, which has
not been classified under any provision of law gs a
gassy mine prior to March 30, 1970, shall be
permissible.



BACKGROUN
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A. The Petitions for Modification

Rosebud filed largely identical petitions for modification
of 75.507-1{a) and of Section 75.500(d) to the use
of non-permissible surveying eguipment in or in by the last open

cresscut or in return air at 15 underground coal mines in
Pennsylvania.® The 15 mines are: Cherry Tree, Twin Rocks, Dutch
Run, Tracy Lynne, Tom’s Run, Penfield, Mine 78, Lowry,

Logansport, Little Toby, Heilwood, Darmac Ne. 2, Clementine,

Reaver Valley, and Brush Valley. The Cherry Tree Mine’s :
petitions were designated as the lead petitions in the case.

The petitions request that Section 75.507-1{(a) and Section
75.500(d) be modified to allow the use of battery-powered non-
permissible surveying egquipment in or inby the last crosscut and

in return air under the following cona1t10n<

1. All non-permissible battery powered surveying
equipment to pbe used [in return or inby the last open
cross ut] shall be examined prior to uss to ensure the

equipment is being maintained in a safe operating
condition. In additien, the eguipment will be

examined at intervals not to exceed 7 days by a
gualified person as defined in 30 ;.L.R § 75.153.
FExamination results shall be recorded in the weekly
examination of electrical sguipment book. These

checks shall include:

/ Rosebud filed two petitions for each mine -- one seeking a
meodification of Section 75.507-1(a}, and one seeking a
modification of Section 75.500(d).



i. check the instrument for any physical damage
and the integrity of the case; :

ii. remove the battery and
corrosion;

iii. inspect the contact points to ensure a

w

secure connection to the battery;

battery and
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iv. reinsert
down to ensure yxm@e:

v check the battery compartment cover Lo

Vo

ensure that it 1s securely fastened.

2. A gualified person as defined in existing 30
C.F.R. § 75.151 shall continucusly monitor for methane
immediately before and during the use of non-
permissible surveying eguipment in or inby the last
open crosscut or in the return. :

3. Non-permissible surveying equipment shall not
be used 1f methane is detected in concentrations at or
above 1.0 percent methane. When 1.0 percent or more
of methane is detected while the non-permissible
surveying equipmeﬁt is being used, the eguipment shall
be de-energlized immediately and the non-permissible

electronic eqguipnent withdrawn cutby the last open
crosscut.

4. NOQ‘”QIml ssible surveying equipnent shall not
be used where float coal dust is-in suspension.

5. Batteries contained in the surveying
aquipment must be “changed out” or “charged” in fresh
air outby the last open crosscut.

6. Qualified personnel engaged in the use of
surveying equipment shall be properly trained to
recognize the hazards and limitations associated with
the use of surveying ecuipment.

7. The non-permissible surveving eguipment shall
not bhe put into service uﬂti¢ »S,s haa initially
inspected the equipment and determined that it is in

compliance with all the above terms and conditions.
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%, Within 60 aajs after the Proposed Decision
and COrder becomes final, [Rosebud] shall submit
proposed revisions for its approved 30 C.F.R. Part 48
training plan to the Coal Mine Safety and Health
District Manager. In addition to training regarding
the requirements spec Jf ed in item No. 1, these
proposed revisions shall specify initial and refresher
tzazn;ng regarding the terms and cornditions stated in
the Proposed Decision and Order.

);,..;rax

et

15, 2011 Stipulations {(“Sept. Stip.”) at 9 15.
ons state that they would apply to the following
yv-powered equlpment as well to “similar and

ipmert’”

The petit
types ﬁf bhatte
equival egu

1. A & volt Topcon Corporation |
olite;
. A 6 volt Topcon DT104L theodolite;
7.2 volt Topcon GTS-213 total station;
. A 7.2 wvolt Topcon GPS-223 total station:
. A 7.2 wvolt Topcon GPT-3003 W total station; and
A 7.2 volt Topcon GPT-3103 W total station.

B. MSHA Coal District 2's Reports of Investigation

Coal Districht 2 conduot

investigations at the mines and issued investigative reports to
MSHA' s Chief of Coal Mine Safety and Health. District 2
~ecommended that the petitions require that the non-permissible

guipment only be used until eguivalent permissible eguipment 1is

-approved by MSHA’s Approval and Certification Center E.g., JX
2 at 3.7 The reports of investigation alsec recommended that all
examinations of the non-permissible equipment be recorded in a

BIX” refers to Joint Exhibit; “RBXY refers to Rosebud Exhibit:
BEXT refers to Administrator’s Exhibin.

&



o hy P 3§ gy e g e g + P e % oy & e &
the gas deiestor used Lo menitor oy me

during the surveying remain with the non-permissible surveyving
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the non-permissible equipment is brought int

that the cutting of cecal cease in the air split to eliminate

b

~

fioat coal dust in suspension, that surveyors begin surveys with
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and that repl:

v charged batte

remain in the equlipment cases during surveying in or inby the

last open crosscut or in return air. See e.g., JX 2 at 4-7,

AL The Administrator’s Proposed Decisions and Orders

The Administrator issued Proposed Decisions and Orders

hon. W st

(“PDC”s ) the petitions for modification. The

Administrator concluded that Rosebud’s proposed alternative

o F
3

the

would not

miners as the standards and that application of the standards
does not result in a dimdinution of safety. E.¢., JX 1, J¥ 3.

In determining that the proposed alternative method would

iy e g e d e e ) i 5 i U S ST R ST S o S g o e e by
Net Drovidags The Sale mEasure O proveciion Lo miners as tne

standards, the Administrator noted that MSHA's regquirements for

are intendesd to

or intrinsically

ratiens, methans

prevent mine explosions from methane
outbursts, or flecat coal dust by removing a petential fuel

sources E.g., J%¥ 1L at & He then noted that the slectronic



ment 1s nelither permissible nor intrinsically

Administrator concluded that each of Rosebud’s

aor the

iy

ions was insufficient fto compensate

)

hazards of the non-permissible equipment. Id. at
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B. he Hearings and the Judge’s Decision

the Administrator’s
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ernative method would not

determination that the proposed al

provide the same measure of protection ;o miners as the
standaﬁds. The cases were consclidated and heard on September
13, 2011 through September 15, 2011, August 27, 2012 through
August 29, 2012, and November 6, 2012. On Apri 21,12013, the
judge issued a decision and order

The judge granted the petitions for modification,

oncluding that Rosebud’s proposed alternative method, as

¢}

modified and supplemented by additi
contained in his order, wogld at all times guarantee no less

~than the same measure of protection afforded by the mandatory
safety standards. Dec. at 2, 14, He also found, taking into
account both the advantages and disadvantages of the alternative
method, that the modiﬁication would achieve a net gain in

oversall ming sa

fety. Dec. at 2, The iudge imposed
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essentially the same conditions for use set forth in Rosebud's .
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petitions for modification, except tha

requirement that batteries contained in the surveying eguipment
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e changed out or charged in fresh air outby the last ocpen
crosscut to reguire that they be changed out or charged in fresh
air outside the mine. Dec. at 17 at-9 6. He alsc added the

following conditions which he fdund would prevent the

Y

degradation of seals and would require Rosebud to take advantage

1. Rosebud will maintain a separate log book for each
plece of electreonic surveying eguipment. The log
books will be kept in the mine office where the
eqguipment is located and will be available for audit
by MSHA inspectors. The log book will contain the
date of manufacture and/or purchase of that particular
theodolite or total station.

. Rosebud shall replace or retire from service any
electronic surveying -instrument that was acquired
priocr to December 31, 2001 within one vear of this
Qracr becoming final. Rosebud shall replace or retire
from service any electronic surveving instrument that
was acquired between January 1, Z00Z and December 31,
2007 within two years of this Order becoming final.
Within three years of the date that Lhi Order becomes
final, Rosebud shall replace or retire from service
any theodolite that was acquired more than five years
prior to the date that this Order became final. After
five vears, Rosebud will maintain a cycle of
purchasing new electronic surveying equipment whereby

eodolites will be no older than five vears from date
of manufacture and total stations will be no older
than 10 years from date of manufacture.

2

3’14

5
h
i

. Rosebud is to ensure that all survevying

ontractors hired by Rosebud are using relatively new
lectronic eguipment, i.e. Theodolites no colder than
vears from date of manufacture and total stations
no older than 10 years of manufacture.

4 Rosepud will service 21l electronic surveving
equipment according to the manufacturer’s
recommendations. Dates of service will be recorded in



the equipment’s log book and a description of the work
performed.

i16-18 at 9% 1, 10, 11, 12.
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The “Judge found that the use of the

g
o

te the conditions of use, “doss not poss

equipnent, when sub’

.

cant risk of ignition due to methane.” Dec. at 4-5.

the judge relied on the opinion of Rosebud sxpert
witness Noah Ryder, Vice President of Delta ¢ Consultants
(“Delta @7}, that the electronic surveying equipment has a low
potential for ignition because it is solid state electronics,

b &

there 1s no~heat generating part of the eguipment, and the

similar to other electronic

2}

battery veltage of the eguipment i

eguipment that the Administrator has approved for use under

fic conditions. Dec. at 5-6. Relying on the results of

-ty

ok
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spec
Ryder’s dust swab test and Ryder’s testimony that it would be
difficult to see if there were an explosive amount of float coal

so found that the risk of ccal

ust in suspension, the judge

dust ignition from using the equipment “is practically non-

existent.” Dec. at 6.

In granting the petitions, the Jjudge declined to

to manufacturer warnings that the eguipment should not be

1611
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used in an explosive or dusty environment or in underground coa

mines, Dec, at 5-6, 14. The judge concluded that ths warnings
have “little probati ve value” because neither MSHA, nor Topgoon’s
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The “tudge also found that granting the petitions would
result in a net gain in miner safety. Dec. at 15. The judgs
found that greater surveying accuracy from electronic surveving

miner safety. Dec. at 15. He also found

D
n
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aguipment 1
that electronic surveying equipment is more safe because
surveyors are no longer trained to use mechanical esquipment.
Id.

In granting the petitions, the judge relied on the .
Administrator's acknowledgement that the Administrator has
granted petitions for modification for non-intrinsically safe
equipment, but only when the devises in guestion aée
unavailable. Dec. at 6. The judge‘accepteﬁ Rosebud expert
witness Ryder’s testimony that the petitioned-for electronic
surveying eguipment is less hazardous than most of.the
electronic equipment MSHA has approved in petitions for
modification. Dec. at 7.

The judge alsc found that there is no viable alternative to

the use of electronic surveying equipment. Id. The judge

g

determined that the evidence was overvhelming that the onls

avallable mechanical surveying equipment ils in used condition.

Dec. at B-9%, He also found that the availability of parts for

¥

1 N o

calibration and repair of mechanical eguipment is almost non-

8]

LA



use egquipment that is not properly calibrated or repaired. Dsc.

15
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mechanical surveying eguipment is not

testimony of Rosebud expert

tness Gary Hartsog, President of Alpha Engineering Con

', that a currently-availlable new mechanical

is not of acceptable

the Administrator’s position

gty Tl v .
should not be

Alpha Engineering has filed a petition for modification
requesting to use non-permissible surveying eguipment, the judge
-

found Hartsog to g a credible witness. Dec. at 11.

Pinally, in determining to grant the petitions, the judge

s A oy en e AT uy o e ey gy g e
TACLT L approv wd

found that
electronic surveying eguipment by failing to cite Rossbud even

s

though it has been using the eguipment in all areas of its mines

I S o ”
oVer 20 . Deo, at 13,
oy
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A. Stancdard of Review
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Administrative Procedure Acht (YAPRY). 230 U.s.C. & 811
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provide for a hearing and issue a decision in accordance with

4d{c)y (2). Section

(&3]
e

556 and 587 of the APA. 5 U.8.C. § 5

557 (b} of the APA states that “{o]ln appeal from review ¢f the

residing employee’s initial decision” -- here the ‘judge’

'

decision ~- “the agency has all the powers which it would have

ues

6]

in making the initial decision except as it may limit the is

jog
1
[4

on notice or by rule.” 5 U.S.C. 8§ 537(b), This language
peen interpreted to mean that the agency has de novo review of

the +dudge’s decision. See, e.g., Vinland Fireworks Co., Inc. v.

Bureau of Alcohol, Tobacco, Firearms & Explosives, 544 E.3§ 5089,
514 (3d Cir. 2008). Under this standard, I may conduct an
independent review of the evidence, and am not required to-,
accept the judge’s credibility determinations. Kay v. Federal
Communications Commisszion, 3%6 ¥.3d 1184, 1189 (D.C. Cir.),

ig mettled that

]

cert, denied, 546 0.8, B71 (2005} (“Ths

funder Section 557(b) of the APA] an agency is not reguired to

-

adopt the credibility determinations of an administrative law

B. The Legal Standard for Granting Petitions
Section 10 c) of the Mine Act authorizes the Secretary to

standard "if the

e

modify the application of any mandatory

>

Secretary determines that an alternative method of achieving the

result of such standard exists which will at all times guarantee
no less than the same measure of protection afforded the miners
1z
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by

such mine by such standard, or that the application of such
standard to such mine will result in a diminution of safety to
the miners in such mine," 30 U.8.C. 8§ 811(¢). The United

s

of Columbia Circuit has

sett forth the legal standard required in evaluating petitions
for modification based on a proposed "alternative method”:

[Tihis provision calls for a two-step analysis of
any proposed modification. The first step,
corresponding to section 101({(c)'s "result" clause,
reguires the Assistant Secretary to find that the
proposed alternative method will promote the same
safety goals as the original standard with no less
than the same degree of success. The second step,
keyed to section 101l{(c)’'s "same measure of protection”
requirement, contemplates a more global inguiry into
the net safety effect of the modification. Taking
intc account both advantages and disadvantages of the
alternative method, including effects unrelated to the
goals of the original standard, the Assistant
Secretary must consider how the modification will
affect overall mine safety.

of America, Int'l Union v. MSHA, %28 F.2d

1200, 1202 (D.C. Cir. 1991) ({(emphasis in original); ses also

Internaticnal Union, UMWA v. MSHA, 520 F.2d 960, 963 (D.C. Cir.
1880, The party seeking the modification has the burden of

proof. 30 C.F.R. § 44.30(b).

ANALYSIS

Having reviewed the entire record including the 1
decision and order, I find that the record establishes that
Rosebud’ s proposed alternative method, including the
modifications and additional conditions in the judge’s decision

13
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and crder, as modified and supplemented by the conditions in
this decision and orxder, promotes the same safety goals as
Section 75.507-1{a) and Section 75.500(d) with no less than ths
same degree of safety. I also find that the record sstablishes
that the overall effect of the proposed alternative méthod,
including the meodifications and additional conditions in the
judge;s decision and order, as modified and supplemented by the
3

conditions in this decision and order, will achieve at least a

net least equivalence in overall mine safety.

A, Methane, Coal Dust, and Permissibility Requirements In
Underground Coal Mines ’

Underground coal mines are assumed to liberate methane.

face, the ribs, the mine floor,

Methane liberates from the coal

389~90,6 Methane is

(o]

1

the seals, and the roof. Tr. I at 98, 191,

explosive when mixed with oxygen at concentrations of between

et

271; Tr. 11 at 108.

o+

roughly five and fifteen percent. Tr. I a

3

The Cherry Tree Mine, whose petitions Rosebud designated as the

and

lead petitions in this case (Tr. I at 260

N
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a8 been on a l5~day spot inspection. Tr. I at 390.

Y

All underground coal mines contain cecal dust, which is

IT at 307. An igniticn of coal dust can

conmbustible., Tr.

result in a fire., Tr. II at 370. An ignition of cocal dust in

"Tr. I" refers to the transcript of the hearing in September
20131, U"Tr., II" refers to the transcript of the hearings in

August and November 2012.




suspension can result 1n an explosion. Tr. IT at 204.

dust is generated w coal is being cut at the face. fr. I
at 79, Accumulations of float coal dust can be rapidly placed
in suspension by ailr movement. See s.g., 76 Fed. Reg.

35870~-71 {(June 21, 2011). Cocal dust can also enter non-

permissible electronic eguipment and
overheat and ignite methane. Tr. II at 307; 285-6.
The areas of a mine in or inby thé last open crosscut and

in the return ailr course are more likely to have an explosive

(83
)

f-]

75.507~1(a} and Section 75.500 {d)}

environment. Section
therefore reqguire that electric equipment taken in or inby the
‘Last open crosscut or in the return air course be “permissible.”

MSHA’ s Approval and Certification Center approves electric

equipment as permissible. Tr. I at 277; Tr. II at 246-48. One

DL l/’?lf

proved by MSHA as permissible is

“intrinsically safe equipment.” Intrinsically safe eguipment is
eguipment that is incapable of releasing enough electrical or
thermal energy, under normal or abnormal conditions, to cause an

# flammable mixture of methane. Tr. II at 248;

ignition
March 28, 2013 Stipulations (™March Stip.”) 9 Z5. MBHA
determines if eguipment is intrinsically safe through testing
anﬁ e?aiuati@n. Tr. I at 274, Gov’'it Ex. II-1 at 1-2.

Rosebud concedes that the electronic surveyving equipment




releasing enough energy to cause an ignition. Tr. II at 254-55;
REX-30 at 17. See also Tr. II at 261-63, 269, 271. It is
undisputed that mechanical surveying eguipment poses no risk, or

virtually no risk, of ignition. Dec. at 5; Tr. I at 277, 310.

B. Surveving In Underground Co

5

Mines
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Mine operators are required to prepare accurate maps of

underground workings cf mines. Sept. Stip. ¢ 137y Tr. I at 44,

82, 351 Surveying of the underground werkings of mines occurs

daily basis. Tr. I at 33; Sept. Stip.

ol
-~
pe

regularly and cften on
9 13. Surveying crews often consist of two or more persons. Tr.
I at 233-34; Tr. II at 514; BSept. 3tip. T 24.

Accurate surveying is important to miner safety to prevent

the intersection of abandoned mines, to prevent the intersection

of sealed areas, Lo ensure that pillars are the right size, and

i

i

at

Pis. Tr. I at 41-4%; Tr. 1

Section 224 of Pennsylvania’s Bituminous Ccal Mine Safety

et requires that operators provide mine maps cof a minimum

minimum angle

it

distance error rate of l-foot-in-10,000 feet and

e P -

error of less than one minute. The Pennsylvania Act also

A

of the mine map by

regulires suIlveyors To

- |- ®

using a check or closed loop survey. Tr. I at 145-56; Sept.

}.,.‘J
£y



The majority of underground mine survevying

coutby the last open crosscut and without

138, Occasicnally, howsver,

SUrveyors must go in or

Crys
L

wrveyors must also go int

to do the check closed loop survey required by Pe

taw and to put in directicnal spads. Tr.

i -

See also, Tr. 1 at 122. expert wit

that

T

Fngi

neering President

surveyor’'s Lime must

time mu
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and approxi

in return air.
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Equipment

»

Surveying

known
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H
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Theodolites,

s

in

struments that

hox

@

March Stip. at 4 When surveyors use theodolite

- ™
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need to use tapes or chains to measure distances.

theodolites,

442-43. When using mechani surveyor

through optical sight gazes containing grids, and in

Electronic

the an qle measurements

display digit

Total stations

@lectronic

ness Alpha

th
t
I

3

be performed
return air.
an
n oair

G retu

nnsylvania

54

st be spent

s they also

Il at

5

terpolate

epdolites




angles and an electronic distance meter used Lo nessure

d oew e royn o L R o I P DI o W
distance. Ses March Stip. at € 3.

approximately 1279, Hewlett Packard sought and obtained approval

as permissible a pilece ¢f electronic surveying equipment. Tr.
11 at No permissible electronic surveving eguipment,
nowever, 1s currently commercially available.

It is undisputed that electronic surveving eguipnment is

e than mechanical surveying equipment and that

ATLL G

more acour
electronic surveying equipment is more efficient than mechanical'.

survsving eguipment Tr. I at 66, 73-76, 147, 160. Electronic

surveying is the current engineering standard. Tr. I at 66.

Trpsrvaymtr doyy -
FEOMITIRY VAT

of rhe evidence is ©

in-10, 000~-feet accuracy regulrement, as well as Pennsvlivania’s
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minimum aﬁgle regquir ement, can bhe achievs
survéeying egquipment, although 1t may take more . than one attempt.

Rosebud expert witness Brad Cole, Project and Safety Directox

for CME Engineering, acknowledged that a surveyor using

anical equipment c¢an achieve both Pennsylvania's c¢losure

arror reau;zemewt and its minimum angle error reguirement,

I I &

o >z L - S ~ 5 3
chat 1T may take mu

although he

inser David

at 14%., Rosebud sxpert witness and mining eng

18
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Cobaugh, Alpha Engineering President Hartsog, and MSHA roof
control specialist and former surveyor Randy Caramellino
testified similarly. 8ee Tr. I at 74-5 (Cckbaugh): Tr. I at 239

(Hartsog); Tr. 1 at 362-63 (Caramellino). Rosebud mining

with the Pennsylvania

engineer Cobaugh explained that to
requirement using mechanical surveying egquipment, a surveyor

might have to do a second survey twenty percent of the time.

The we ight of the evidence in the record before me is that
viable new mechanical surzveying equipment is th commercially
available, although socme viable used mechanical surveying
equipnment is available. Rosebud surveying manager and expert
witness Michael Groff testified that new mechanical surveying

equipment 1s not dV&lldble, but that one can purchase used or

urbishe >d meﬂbaz al transitsg and . Tr. I at
123, 130. MSHA Coal Division of Safety Petition Coordinator

John Arrington testified that refurbished mechanical equipment

Although finding that mechanical equipment can meet the
Pennsylvania l-foot-in-10,000 feet accuracy requirement, the
judge found that the requirement is not always attainable,
citing to evidence that a test performed by Applegate Services
Inc. {(“Applegate”} using a meChaH-Crh surveying instrument did
not meet Pennsylvania’s 1-foot-in-10,000 feet accuracy
reguirement. Dec. at 8 citing (Tr. E at 380; ALJ 1 (Sept.
Stip.) at 9 21). See aliso, RBX-8, 9. The evidence indicates,
however, that Applegate ran a single trial loop test with the

mechanical instrument. Tr. II at 510. BAs stated, the evidence
establishes that more than one attempt with mechanical equipment
may ke necessary to achieve the Pennsylwvania reguirement. Tr. T
at 74.
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is still available. Tr. I at 414. Although acknowledging that
Ite has not tried to purchase mechanical surveying equipment,

former surveyor Caramellino testified that mechanical surveying

equipment is not currently manufactured but that he is aware of

4

websites that sell remainder or refurbished eguipment. Tr. I at

surveying eguipment is availlable, the welight of the record
evidence is that viagble used mechanical surveying instruments

&C}

may pe difficult to find. Alpha Engineering President Hart
estified that the availability of used mechanical equipment is

tionable.” Tr. II at 230. He testified that a

6]

“spotty and gque

f""h
ot

woman in his office regularly searches for used mechanical

egulipment on eBay and that is the only place, other than garage

sales, whers he knows to look for eguipment. Tr. IT at 230.

WAL

Hartsog testified that Alpha Engineering tries to pick up a

<

piece of mechanical eguipment “now and again” 1f it looks like a

Id. Rosebud mining engineer Cobaugh testified that

good plece.

although he has not done an extensive search on eBay, mechanical
equipment he has seen has been recommended as a "collector'

item.™ Tr. T zt 71-2.

2 “
1

The weight of the evidence is also that it is difficult o

£ e

obtain spare parts for used mechanical surveying equipment and

ok

that mechanical surveying eguipment is difficult to mainta

il

28
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Rosebud mining engineer Cobaugh testified that there is limited

H
o

availability of spare parts. Tr. I at 77, 100. He a.
testified that it is difficult to maintain mechanical equipment.
Tr. II at 214. Alpha Engineering ?resident‘Hartscg likewise
testified that the availability of parts for calibration and

230.

o
2

RN -

repair is almost nonexistent. Tr
Based on internet websites advertising new mechanical

surveying equipment, MSHA Coal Petition Coordinator Arrington

ire availlable for

3]

testified that new mechanical theodolites
purchase. Tr. II at 236-8. Arrington testified, based on his

review of the manual for a new mechanical theodolite

manufactured by Qualitest, that the instrument has the same

degree of accuracy as Topcon equipment. Tr. II at 239-40.

MSHA also found a website advertising new mechanical equipment

manufactured by Towa Sokki Limited. 425-29, 442, 476.
After Arrington stified, the proceedings before the judge
recessed, and Alpha Engineering President Hartsog contacted
Qualitest and inspected and tested a six second Theo 2 Qualitest
mechanical theodolite. Tr. II at 416, §19¥21. Hartsog, whose
testimony the fudge creaLued {Dec. at 11), testified that he

rformed a ¢losing horizen test with the instrument and that

‘the resulfs were unacceptable. Id. at 420. He also testified

that the “general feel” of the instrument was not what he wanted

te use underground, and that the tribrach was completely

21



different from what he was used to. In addition, he testified

reading mechanism had more estimation than he was

&
ot
ot
o
[
o3}
oo
[te
o
D

comfortable with. Id, at 421.°

The Administrator asserts that the Judge erred in accepting

=
{‘f'

Hartsog’s testimony that the Qualitest eguipment was

unacceptable because Hartsog acknowledged that he has an’

-

interest in the outcome c¢f this litigation because Alpha

Engineering has a pending petition for modification seeking to

use non-permissible electronic surveying equipment. Obl. at 46

]

(citing Tr. II at 484-90). I agree with the Administrator that
Hartsog’s opinion concerning the viability of the Qualitest

instrument may be entitled to reduced weight because Alpha

‘Engineering has a pending petition for modification seeking to

i,

use non~permlqsvb*e electronic surveying eguipment. Tr. II at

»

58, there is no record evidences that Qualite

~t

486.

or Towa Sokki Limit ed) has an established reputation as a

manufacturer of mechanical surveying eqguipment for use in

& Rosebud entered into evidence the deposition testimony of

Arah Behzadi, the owner and president of Qualitest, USA, a
distributor of the Qualitest product. RBX-32-16. Behzadi
testified that Qualitest eguipment is manufactured in China by a
companhy that he believes has been in business for 30 vears. Id.
at 14, 17. Behzadi testified that theve have been no sales of
the instrument in the United States and that the only two ’
involices he could find were for a sale in 2012 to a customer in
the United Arab Emirates and for a sale in 2008 to a customer in
Haiti. Id. at 16, 20. He testified that the equipment is

serviced in Canada. Id. at 19.



underground mines. There 1s also no record evidence from any
surveyor who has used a Qualitest mechanical surveying
instrument {or a Towa Sokii mechanical surveyving instrument)
that the instrument is of acceptable guality to use in an
underground ccal mine.” I therefore cannot find on this record
that new mechanical surveying equipment that is appropriate for
use in underground coal mines is commercially available,
Because accurate surveying is an essential and important

part of mlﬂlng that must be performed on a regular basis, I
conclude that Resebud should not be reguired to rely on used

potty and for which

;. .
T
<
P.
0
2]
Es)

surveying eguipment whose availabil
maintenance and repair is difficult, if there are conditions
under which electronic surveying equipment can be used which

will at all times guarantee no less than the same measure of

protection afforded by the standards and

3
3
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overall ¢gain or at least equivalence in

of mechanical surveying breaks or needs repailrs, Rosebud may not

Owner and President of Qualitest USA Behazdi testified that
the mechanical eguipment was used in cold countries like Russia,
but testified he did not know 1f they were used in underground
environments. RBX-32 at 25, 28.

If it is determined that Qualitest, Towa Sckii or other new
commercially available mechanical surveying equipment is viable
for use in underground coal mines then, as explained below,
under the terms of this decision and crder, non-permissible
electronic surveying equipment may no longer be used in or inby
the last open crosscut or in return air.

3
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be able to procure a viable replacement instrument, or have the
instrument repaired, within a reasonable amcunt of time.

It is undisputed that the Administrator has granted

55

petitions for modification for non-permissible diagnostic and

rr‘j

testing eguipment when alternative eqguipment is not available

and he has found that there are conditions under which the

eguipment can be used which will at all times guarantee no less

than the same measure of protecticon afforded by the standards.
Tr. IT at 237; RBX-16, 17, 18, 19,‘20, 21, 22, 23, 24, 26, 27.
The spotty availability of viable used mechanical equipment and
the difficulty of maintaining and repairing the eguipnment

1 3oy

rovide a similar reason for granting the petiti ens in this
P .

Anhnwugn Rosebud acknowledges that it has used electronic
surveying eguipment in or inby the last open crosscut and in
return ailr over the last twenty vears in viclation c¢f the
standards, I reject the -Judge's finding that MSHA has tacitly
approved of that use. See Dec. at 13 (citing Tr. II at 216-28,
Transcript of February 8, 2013 conference call at 5-9). There
is no evidence that MBHA was aware of Rosebud's violative
conduct and, as the Administrator peints out, MSHA has cited
other operators for using noa~mermissible electronic surveying
egquipment. See Obj. at 47-48 (citing Citation No. 7056500
issued November 1, 2010 for a l@iatlon at the Quecresesk #1
‘Mine}. I take Jjudicial notice of additional citations that MSHA
has issued for using impermissible electronic surveying
eguipment. See Citation Nos. B022402 and 8022403 issued October
14, 2009 for viclations at the Sentinsl Mine, and Citation No.
7018205 issued September 4, 2013 for a wviolation at the Bailey
Mine.
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D. The Electronic Surveying Instruments’ Ignition
Potential

o

3)
ﬂ

. Expert Witnes estimony

credit the testimony of the Administrator’s expert

]

witness MSHA electrical engineer Chad Huntley that the Topcon
electronic eguipment is not intrinsically safe and. has an
ignition potential that nechanical equipment does not. Tr. II
at 261-63, 266-68. Huntley performed a visual examination of
the QQL{ ment at Rosebud's office, and reviewed available Topcon

material and scientific literature. Tr. II at 252, 288-261; GX-

4

{

4
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M
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I1-2. When Rosebud would not allow Huntley

instruments, MSHA purchased the three battery packs used in the
instruments. Tr. II at 252, 275. Huntley then reversed
engineered and tested the battery packs. Tr. at II at 252, 264-

66; GX~II-2.

o
(=N

Huntley credibly tes ed that two of the battery packs

did not meet MSHA’s intrinsic safety requiremenis because they

-~

had a potential for sparking. Tr. II at 2 also, GX II-Z

oY
Jousd.
2
M

at 2. Huntley aism‘credibly testified that the third pack met
MSHA's intrinsic safety requirements from a spark ignition
standpoint, but that there was significant downstream inductance
when‘the third battery pack was connected to the two theodolites

it powered, causing the unit powered by the battery pack to not

25



b itrinsically safe. Tr. II at 261-£63, See also, GX-II at 23-
34. Huntley explained that, as a result, encugh energy could be

Bt e

battery pack or from a break in an internal conductor. Tr. II

4

Huntley also credibly testified that there are other

flagged components on the equipment that MSHA would have to
examine to determine i1f the equipment is otherwise intrinsically

safe. He explained that under fault conditions, low-value

resistors scattered throughout the eguipment could cause

;MA.

overheating and a potential to ignite methane or dust if the
egquipment was not dust resistant. Tr. II at 285-6.

Rosebud expert witness Vice Presi denf of Delta Q Ryder

ks

acknowledged that the Topcon electronic surveving
poses a greater hazard for ignition than intrinsically safe
equipment poses. Tr, II at 203. Based on information gathered

Ryder opined that the ignition

&3
ot
6]
o
)
w3
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o

during examination an
risk of the eléctfonia surveying total stations is low, and

estimated it to be five percent or less in the presence of an
explosive level of methane. Tr. II
conclusion on his determination that the devices were relatively

well-sealed and the fact that there are no actively sparking

components. Tr. II at 121-22.  He testified thait a battery



would have to become disconnected or an inside component would

have to break for sparking to occur. Id.

Based on peer-reviewed articles categorizing the strength

of ignition sources and a compariscrn of the typical voltage of
the units and their heat generation, Ryder also opined that the
relative ignition risk ¢f the electronic surveying equipment is

han, the ignition risk of other

¢t

agqual to, or in some cases iess
pieces of non-permissible electronic equipment that MSHA has
permitted operators to use inby the last open crosscut under
ceit&in conditicns, including cable fault detectors, laptop
computers, point temperature probes, volt/amp meters, IR
devices, slectronic tachometers, and pressure/flow meters. RBX-
30 at 17-18, 21; Tr. II at 116-120.

Ryder explained that, for the most part, the voltage in the
won-permissible testing and disgnostic eguipment that the
,Adminiétratwr has allowed operators to use in or inby the last
open crosscut under certainvcondizions is higher than the

b 116-

bl
f~4
i

voltage in the electronic surveying eguipment. Tr. 1
17, 12C. He also testified that laptop computers reguire fans
for cooling and bring external air into the equipment. He

.

explained that there is no heat generating source or fan within

the electreonic surveying eqguipment., Tr. II at 218-

I accept Ryder's testimony that the voltage in some of
non—-permissible testing and diagnostic equipment that the
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Adninistrator has allowed operators to use in or inby the last

open crosscut under certain conditions is higher than the

voltage in the electronic surveyving egquipment. [
Ryder's testimony that under normal conditions there is no heat
generating source within the electronic eguipment.

in oaddition, I accept Ryder’s testimony that the electronic

surveying instruments have less potential for ignition
other types of electronic eqguipment because they are solid-state

electronics and lack physical switches, reducing the likelihood

1]

of sparking. See Tr. II at 88. Ryder’s testimony on this point
was corroborated by the Administrator’s expert witness Huntley
who testified that with selid-state electronics, “on the circuit
poard level, or inside the circuit board level” there normally
is not sparking, unless there are faults with the eguipment.

4l

However, 1 do not accept Ryder's opinion that the

3

ell-sealed against gas and dust and have only a

w

instruments are
five percent or less probability of ignition in the presence of

methane. Ryder based that conclusion, in part, on the results

¥ The Judge misstates the testimony when he describes the
Administrator’s expert witness MSHA @iectrical sngineer F
as copining that the pTOwab7llty of both the methane
failing and the electronic surveying equipment ignit
in ten thousand. Dec. =z {citing Tr. I1 at 330}.
calculated the one-in- CCL‘{}QU“"ud proa ability based on Rydsr’s
testimony that the probakility of ignition in the presence of an

b

A
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;
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of water immersion and dust swab tests he performed on the

instruments. See e.g., Tr. IT at 121; RBX-30 at 12, 13, 18.

The results of those tests are suspect for ssveral reasons.
As the Administrator points out, Ryder performed the tests
on three Sokkia instruments and one Topcon instrument, none of

which are the specific instruments that Rosebud identified in

its petitions., See Tr. IT at 81. Although Ryder's report

indicates that Delta ¢ inspected the specific models
electronic surveyving equipment identified in Rosebud's petitions
and determined that “they were substantially the same” as the
instruments Delta Q tested “with similar configurations and

components” (RB¥X-30 at 14), Ryder acknowledged that he did not
take apart any of the specific instruments identified in the

petitions. Tr. II at 107.% Huntley credibly explained that,

without an internal examination or a review o

including a comparison of the drawings with the actual
configuration of the instruments, it would be hard to assume

fee]

that the instruments will act similarly. Tr. II at 308.

explosive amount of methane is less than five percent, a figu
with which Huntley specifically disagreed. See Tr. II at 33*
* 7o the extent that the -‘udge accepted Rydav’ conclusion
the results of the dunk test indicated that the instruments
well-sealed {(see Dec. at 15 n.17), I disagree.

Ryder testified that the four instruments on which he
performed tests were taken aspart and the internal workings

~

examined. Tr. II at B6.
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ased on the xesLl“v of a water immersion test, Ryder

‘u/

oy
o

opined that the ability of the new electronic surveying plece o
equipment he tested (a SOKKIA SETL50Rx) to withstand water

ingress indicated that the electronic surveying eguipment, with
proper sealing, has the abllity to prevent gasses from entering

the equkpwert, RBX-30 at 17; Tr. II at 90, 96, 102~04.

{1"

Although proper sealing may, tc scme degree, protect against gas
entering the eguipment, Electrical Engineer Huntley credibly

ter immersion test to determine if

n

{

testified that the use of a w
methane is capable of entering equ pment is suspect because IEC
standard 60529 warns against using ingress protection tests of
dust and moisture for gas. Tr. II at 309.

Eﬁen if Qater were a proper surrogate for gas, melsture was
detected inside all of the pileces of used eguipment that Ryder

t 96. Ryder testified that

tested, RBX-30 at 17-18: Tr. II a
water was able to enter the used equipment because seals in the

equipnent were missing or degraded. Tr. II at 103. There is no

ord evidence, however, showing how long it would take for

‘x

-

sals to degrade in a piece of electronic surveying eqguipment
used in underground mining. For that reason, also, the results
of the water immersion test do not persuade me that gas cannot
enter the eguipment.
I also agree with Huntley that Ryder’s opinicon that there

s little likelihood that an internal ignition would propagate

[

g
&
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cutwards because the instruments do not havé large enough
openings is suspect. See RB-30 at 15-18. I credit Huntley's
commen-sense testimony that internal pressures from an ignition
could create larger openings. Tr. IT at 313.

I }80 do not give welght to Ryder
“dust swab testing showed that even for the instruments that had
been in active use [] minimal dust was present in the
instruments” “minimal ingress of particulates will occur under
normal operating conditions.” RBX-30 at 13. kydcr‘acxnoxl edged
that the used instruments he tested had previously been removed

from service and that he did not know the fregquency with which

the instruments had been used underground since their last

l’"‘*v

Ty

servicing. Tr. II at 155- ‘ied that the Topcon

Ld

o

56.1° He test

instrument he tested had been serviced in 2008 and had been used

(.T\

intermittently since then.*® Tr. 17 at 105-0 Because the

evidence does not indicate»the frequency with which the
instruments were used in a dusty environment after their last
servicing, the fact Luwt rthere was no, oy minimal, dust inside
the eqguipment does not establish that under normal use dust will

< -

not enter the eguipment, ¢©r only a minimal amount of dust will

¥
3 o

#  Ryder testified that the three used units, which were
provided by Alpha Enginsering, were serviceable backup units
that Alpha would use if one of the firm's total stations were

inoperable or had to go in for service. Tr. II at 8§2.

0
6
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<
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the other instruments had be

* Ryder tes
at 83, 105-06.

tified th
2002 and 2003. T
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The fact that Ryder detected some amount
of equipment tends to

enter the equxnm@nt,
three of the four piec

e85

of dust inside

the opposite. See RBX-30 at 13.
lso reject the Jjudge’s conclusion, based on

in the presc of coal dust

sing the eguipment i:
Ryder testified that coal
1oyt ]

that us
at 5. I
t entering the eguipment would
i not

show

testimony,
See Dec.

is

dust i concern because

itself ; 1ite because it would settle on a component and

i Tr, II at 123. Electrical Enginés
that a with cosa

remain in suspension.
i, however,

1y testified,
~-permissible
nd cause 'the equipment

concern
lectronic equipment,
to

funtley credibly
that it can enter non
on internal components, at rau
Tr. II at 285-86, 307. Huntley
safety approval

process,

layer it
ignite methane.
insic

part of its intr
which coal dust
smolder. Tr. I
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concern. See Dec. at 5 n.€. Internal components like thermal

breakers can fail, and there is no evidence concerning their

Moreover, I disagree with the judge’s £inding that the

=

likelihood of a coal dust ignition is non-existent based on

£y

Ryder’s testimony that it would be difficult to see in an

environment where there was an ignitable amount of coal dust in

>

suspension. See Dec. at ©6. The

iy

finding fails to recognize that
@xplosive‘amauﬂts of coal dust can be rapidly placed in
suspension. See e.qg., 16 Fed; Reg. at 35870-71. If coal dus
is rapidly placed into suspension, even & vigilant SUrveyor may
not have the time to de~energize his instrument before it
encounters an explosive concentration of coal dust.

2. The Instruction Manuals’ Warnings

Topcon’s instruction manuals include warnings against using

the eguipment in gassy or dusty environments or in underground

~ i 17 . ¥ s >
ceal mines.” I agree with the Administrator that the Judge

¥ The Instruction Manual for the Topcon GTS 220 series states,
“"An explosion could occur. Do not use unit in areas exposed to
high amounts of dust or ash, in areas where there is inadeguate
ventilation, or near combustible material. An explosion could
occur.” GX-1. The Instruction Manual for the Topcon GTS 210
series states under the heading “safety caution” and “warning”
that the “GTS 210 series is not explosion QEOOL, Avoid using in

[

5 b

an area that produces explosive gasses,” GX-2. The Instructi
Manuals for the Topcon DT-104 and for the Tepcon DT 200/200L
series both state “Safety ”auti@ns; Warning; May ignite
explosively. Never use an instrument near flammable gas, liguid
matter, and do not use in a csai mine.” GX-3, GX-4.

33



erred in discounting the warnings on the basis that the Topcon

e

representative whom Topcon provided to explain the reason for
the warnings testified that he did not know why the warnings

were made. Seg Ob at 27-29. It was not the Administrator’s

(@]

Lods

determine that the eguipment was safe, regardiess of the
warnings. Rosebud, not the Administrator, has the burden of
proof in this proceeding. 30 C.F.R. § 44.30(b).

I also agree with the Administrator that Topcon is in the

est position to know about the ignition risks of the equipment

Lt manufactures. The warnings reflect Topcon’s recognition that

}.a

the equipment poses an ezxplosion hazard in the presence of gas
or dust or in underground ccal mines. Contrary to the judge's

conclusion, the fact that one of Topcon's representatives, the

of Global Product Planning of Topcon Global

-

Positioning, testified that he did not know the bases for the
warnings, does not mean that the warnings are not significant.
Particularly in light of the warnings, it is critically

important that the conditions of use ensure that the atmosphere

in which the eguipment is used is free from sxplosive

concentrations of gas or coal dust.”” &s

warnings are not included for all Topcon instruments. Rosebud
Response at 33. Exhibit GX~1, however, specifically warns
against an explosion occurring if the unit is used “in areas

¥ Citing exhibits GX-1 and GX-4, Rosebud asserts that the

(e8]
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not believe that the conditions of use set by the judge are

. The Conditions 0f
Promote The qame ;G \ /
Less Than The Same Degree of Success

As MSHA expert witness Huntley testified, the Mine Act

protects against 1

rultiple layers of protectl
other things, the Mine Act and't
regulations impose ventilaticon requirements, methane monitoring
requirements, de-energization requirements, rock-dusting
requirements, and permissibility requirements; The proposed
alternative method eliminates the permissibllity requirements
for electronic surveying equipment. To offset that loss of

protection, conditions for use in addition to those imposed by

the Hdudge are ne
Although the conditions for use reguiring a qualified
person to continucusly monitor for methane immediately before
and auring the use of non-permissible surveying equipment in or
inby the last open crosscut and in return air, coupled with the
faquiremenﬁs that the equipment not be used and that the

eguipment be immediately de-energized when one or more percent

exposeﬂ to high amounts of dust or ash, and in areas where there
is inadequate vedtllrtlon and Exhibit GX-4 specifically warns
that the egquipment “may ignite explosively” and instructs never
to use the instrument near flammable gas, liguid matter, and

py
. in o a coal mine.” GX-1 and GX-4.

B *
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methane is detected, provide some protection from the increased
risk of a methane ignition posed by using non-permissible
eguipment (See Tr. I at 193-94; 195-%96), they are noct enocugh.

(RS

As MSHA electrical engineer Huntley testified, and as Rosebud

il

expert Hartsog acknowledges, methane detectors fail. Tr. I at

Q.

7

202, 335 Methane detectors also may not be properl

(

calibrated Tr. IT at 341-2. Former surveyor Caramellino also

3

;
Credl

bly testified that there are times when the transit man may

some distance away from the

be surveying egulipment. Tr. I at
358-58, 389, 7For these reasocons, I have determined that there

must be at least two members of the surveving crew who

aregualified pers under 30 C.F.R. § 75.151 and who must carry

methane detectors that continucusly monitor for methane. The
hand-held methane detectors must be MEHA-approved and maintained

s

itioen.

in permissible and proper oeperating con
Consistent with the recommendations of MSHA Coal District

2, the methane monitors also must provide visual and audible

Y 30 C.F.R. § 75.360 requires preshift examinations for
methane; 30 C.F.R. § ?5«361,req4*“es suppiemental examinations
for methane; 30 C.F.R, § 75.362(c) (1) reguires that at the
start of ‘each shift at each work;ng l ace before electrically
operated eguipment is energized and least every 20 minutes

operators must take methane meaﬁurement ; 30 CLFLR. 8§ T7B.1714-7
requires that at least one person in a group of underground
miners and each person who is working alone carry a multi-gas
detector; 30 C.F.R. § 75.363 requires that hazardous conditions
be corrected immediately and recorded; g 30 C.F.R. § 75.323(b)
than

an :
provides that when one percent or more me 2 1is detected in
the working place or in intake alr courses, eiectxs il equipment

must be immediately de-energized.



(« ; et

warnings when methane is detected at or sbove 1.0 percent. 7To
ensure that the atmosphere immediately surrounding the non~

permissible equipment is continuously menitored, one member of

rew who is continucusly monitoring for methane
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must remain with the electronic equipment while it 1s energized
in or inby the last cpen crosscut or in a return. In addition,
when 1.0 percent or more methane is detected, before resuming

veying activities in or inby the last open crosscut or in the

193]

return, corrective aciion must be completed to reduce the level
of ﬁethamé and the.atme sphere must be checked to ensure that it
is safe to resume surveyving activities. See JX 2 at 4.

To minimize the likelihood of sparking when a battery is

disconnected, the judge changed Rosebud’s proposed condition of

use requiring that batteries be changed out or charged in fresh

o

air ocutby the last open crosscut to reguire that batteries be
changéed out or charged in fresh alr outside the mine. Dec. at
17 at 1 6. Former urveyor Caramellino cred ibly testified that
if a surveyor has a problem with his battery, he may be tempted
o femove the battefy and try to fix the problem without going
outby. Tr. I at 358. He explained that the surveyor may be
1,000 or 2,000 feet away from f:esh'air and not want to spend
le time to return back into fresh air to change out or charge

the battery Id. Reguiring that batteries be changed out or

charged in fresh air outside the mine rather than in fresh air



outby the last open crosscut will create more of a temptation to
disregard the requirements for changing out or charging the
battery since it may be signif icantly more burdensome to exit
the mine than it is tec geo into fresh alr ocutby the last open
crosscut. .Consistent with Rosebud’s propesed alternative
maethod, I am therefore modifying the judge’s conditions of use

to reguire that batteries be changed
outby the last open crosscut.
to fix & problem with the batt

cutby the last open crosscut, consist

cut
To minimize the temptation
ery without going

ent with

or charged in fresh air

to try

recommendation, T am reguiring that replacement batteries for
the electronic equipment not be brought in or inby the last open
£

crosscut or in the return. See JX 2 at

requiring that before

s

surveying eguipment in or inby the last

the return, the equipment must have full

See Id.
Because, contrary the Judge's fi
is a concern when using non-permissible

eguipment, additional conditions of use

dust are necessary. Consgistenh with t

by the Administrator allo

aking non-permissi

e conditions of

ing non-permissible

5. In addition, I am
ble electrenic
open crogsscut or into-
y charged batteries.

nding, float ceoal dust
electronic survevying

teo protect against coal
ugse set

diagnostic and

testing equipment to be used in or inby the last open crosscut,
I am reguiring that the electronic surveving equipment not be



used in or inby the last open crosscut or in return air when

oal production is occurring on the section. See RBX-16, 17,

-
O

18, 1%, 20, 21, 22, 23, 24, 26, 27 only will this

yized non-permissible

0]
e
{I)
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condition reduce the likelihood thsat

<

surveying equipment will encounter float coal dust, it will also

k\.’.}

reduce the likelihood that energized non-permissible surveying
eguipment will encounter explesive concentrations of methane
since methane is liberated when coal 1s cut.

In reguiring that the non-permissible equipment not be used
in or inby the last open crosscut or in return air during
production, I note that Rosebud expert witness Cole, Project and
afety Director of CME Engineering, acknowledged that surveying

can be done on non-production shifts. Tr. I at 152. Rosebud

expert witness Alpha Engineering President Hartsog testified
similarly. Tr. T at 207. T also note that the same reqguirement

in the Consent Agreement in In re Twenty Mile Coal

i
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Company (Foidel Creek Mine) -- the petition for modification
proceeding in which the Administrator agreed to allow the use of
non-permissible electronic surveying eguipment in or inby the

last open crosscut in an underground coal mine. See RBX-

Cobaugh acknowledged that the Twentymile

Rosebud mining engil
consent adgreemerit was a template for Rosebud’s petiticons for

modification in this case. Tr. I at 69%-70. Rosesbud, however,

[¥8]
X ]



did not offer any explanation why this reQuirememt was not
included in the petitions.

Given the potential for explosive amounts of coal dust to
become rapidly suspended, and in liéht of my finding that coal
dust is a concern when using non-permissible electronic
surveying equipment and my finding that the judge erred in
discounting Topcon’s warnings against using the equipment in
dusty and gassy environments, additional protections against
suspended coal dust are necessary. I am therefore requiring
that before using non-permissible electronic surveying eguipment
in or inby the last open crosscut ¢r in return air, Rosebud
ensure its compliance with the requirement of 30 C.F.R. § 75.403

to maintain a minimum of 80 percent incombustible content of

mixed dusts in the section consistent with reqguired
measurements. Compliance with Section 75.4032 “is essential to

protect miners from the potential of a coal dust explosion, or

if one occurs, to reduce its severity.” 76 Fed. Reg. at 35969,

b

Until recently, to determine compliance with rockdusting

=

requirements, samples of dust mixtures were sent to laboratories

w

for analysis. Results might not be available for several day
or more. The National Institute for Occupational Safety and
Health (“NIOSH”) has recently developed a new way to assess the
hazards fodust accumulations using a coal dust explosibility

ter (YCDEM”) which allows real-time meagsurement of coal and

40



ibility. See Naticnal Institute for

.2'3
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rock dust explo

Occupaticnal Safety and Health Information Circular 98529 titled
Explosibility Meter Evaluation and Recommendations

for Application” (August 2012} and MSHA Program Information

7N

Bulletin P13-01.%
In light of this new technology and because it is
1ly important to protect miners from suspended coal dust
s 3D WD e

while non-permissible electronic surveying equipment is being

used in or inby the last open croeosscut or in return air, I am

requiring that immediately before using the non-permissible

electronic surveying equipment in or inby the last open cresscut

,r
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or in the return, Rosebud test the mixed dust in
area where the electronic eguipment is to be eénergized with a

properly calibrated CDEWM reen readings by the CDEM will

v.
e
rt
s

o An aljternative method such as on-

satisfy this rveguirem
lab analysis of incombustible content would also satisfy the

requiremants of this condition.?®

20 The NIOSH circular is available at
http://www.cdc.gov/niosh/mining/Works/coversheet1843.html.
Program Information Bulletin P13-01 is available at
http://www.msha.gov/regs/complian/PIB/2013/pibl3-01.asp.

21 por the reasons stated above, I believe that it is’critical
that the area where the non-permissible electronic surveying
eguipment is used, in or inby the last open crosscut or in the
return, 1is adequately rockdusted. I recognize, howsver, that
the record does not contain any specific evidence concerning
this requirement or the CDEM. If either party believes that the
matter should be remanded to the judge to take additional
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To ensure that there is adegquate ventilation in the area
in or inby the last open crosscut or in the return where the

o requiring that

N

electronic surveying equipment is used, I am al
immediately before energizing the eqguipnment in or inby the last
open cresscut or in return air, Rosebud take an air reading at
the location where the equipment is to be used to ensure that
the alr movement 1s at least equal to that required by the
ventilation plan. The readings shall be taken as follows:

{i} at the location of last open crosscuts, as ideﬁtifigd
in the vcﬁvi lation plan, the air reading will be the amount

required in the wventilation plan for that location;

i in the return the air reading will be the amount

fode

(i
required in the ventilation plan for the last open cross cut;
(iii) in any other location, the amount will be the amount

ig ooccurring.

required in the vent:
In setting this requirement, I note that this reguirement

is also contained in the Consent Agreement in In re Twenty Mile

Coal Company which Rosebud acknowledged was a template for its

petitions in this case. See RBX-7; Tr. I at 69-70. Again,

evidence on this reguirement or the CDEM, within ten days of the
date ¢of this order, the party should file a motion for
reconsideration setiing forth the reasons why a remand is

s

necessary.



however, Rosebud did not offer any explanation why the
regquirement was not included in the pet:L*‘c,;i_<3:nf.~;.2.2

To ensure that Rosebud complies with the conditions set
forth in this decision and order, I am also reguiring that
before using non-permissible electronic equipment in or inby the
last open crosscut or in the return, all members of the
surveying crew receive training on the terms and conditions of
use contained in this decision and order. Consistent with the
recommendations of Coal District 2, I am also requiring that
when training is conducted on the terms and conditions of use
set forth in this decxs ..... ofder, Rosebud complete an MSHA
Certificate of Training (Form 5000-23) indicating that the
surveyoyr training was provided. See JX 2 at 6.

In addition, I am including a condition that non-

e used until

permissible electronic
permissible electronic surveying eqguipment is available, i.e., a

piece of electronic surveying eguipment is approved by MSHA’s

2 ror the reasons stated above, I believe that when non-
permissible electronic surveying eguipment is used in or inby
the last open crosscut or in return a&ir it is critical that
there be adequate ventilation. Although Rosebud represented
that the Twentymile consent agreement was the template for the
petitions for modification in this case, the record does not
contain any specific evidence concerning the ventilation testing

requirement. If either party believes that the matter should
remanded to the judge to take additional evidence on this

requirement, within ten days of the date of this order, the
party should file a motion for reconsideration setting forth
reasons why & remand is necessary.

{
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\pproval and Certification Center, or until viable new
mechanical equiopment 1s determined to be avéilabze~ I have
found that the proposed alternative method, including the
modificaticns and additional conditions in the judge’s decision
and order, as medified and supplemented by the conditions in
this decision and order, will &t all times promote the same
safety goals as the original standards with no less than the
same degree of success. ﬁowe?ef, critical reasons for granting
Rosebud’s petitions are that accurate surveying is important for
miner safety and the availability of viable used mechanical
equipment is spotty, spare parts for mechanical eguipment are
difficult to find, and it is difficult to repair used mechanical

equipment.. The weight of the evidence is alsc that new viable

mechanical surveying equipment is not commercilally available.

it paxmissible electronic surveying egquipment bscomes
or 1f it is determined that new viable mechanical eguipment is
commercially available, accurate surveying can be readily

performed under the current standards.”’ If permissible

electronic surveying equipment is available, or if it is

determined that new viable mechanical equipment is commercially

' To be viable, the mechanical equipment must be sufficiently
accurate., Although I do not have to degide the issue now, I
note that former surveyor Caramellino testified that there ars

ne safety issues when surveying eguipment achieves 1 foot-in- ‘
10,000 feet accuracy levels. See Tr. 1 at 384. R
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available, there would be no reason for MSHA’s

s

to be spent ensuring compliance with the terms and conditions of
this decision .and order.?
In imposing the condition that non-permissible electronic

surveving equipment only be used until permissible electronic

surveying equipment is available or until viable new mechanical

s determined to be commercialily available, I reiect

Yot

egquipment
the judge’s finding that using mechanical eguipment is less safe
than using electronic equipment because surveyors are not
trained to use mechanical equipment. See Dec. at 15. Surveyors
‘can be trained to use mechanical equipment. As Rosebud mining
-engineer Cobaugh acknowledged, “People could be trained. If

‘they were trained in the past, they could certainly be trained

. . - 25
today.” Tr. I at 100.

# Section 101(c) of the Act provides that the Secretary “may”
grant a petition for modificaticn 1f the petition meets the
standard set forth in Section 1Cl{c}. I interpret Congress’ use
of the term “may” to mean that I have some discretion in
determining whether to grant a petition.

2> 1 also reject the judge’s finding that mechanical
surveying equipment is less safe than electronic surveying
equipment because electronic surveying is more efficient and
reduces the exposure of surveying personnel to mine hazards.
See Dec. at 15. The evidence concerning the increased
likelihocod of inijury from the asserted increase in exposure time
is general and not quantified and doss not estaklish that the
increase in exposure time would result in anything more than an

insubstantial decrease in safety. See e.g., Tr. 1 at 1l46-47,
176-7178, 464-66. The argument also does not consider the
adﬂftioqal time needed to comply with the conditions for use in

N

this decision and order -- conditions t* L are necessary to

45
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The Proposed Alternative Method, Including The
Modifications And Additional Conditions Of

vy

Use In This
Deci“*on And Order, Will Not Detract From Overall Mine
"‘—Sﬁ“’j . :
Under the second step of Mine Act Section 101l{c}’'s test for
granting petitions for modification based on a proposed
alternative method, I must take into account both advantages and

Ty

disadvantages of the proposed alternative method, including

ct

ot

o the goals of the standards, and deternine

effects unrelated
how the proposed modification will affect coverall mine safety.
CUMWA v. MSHA, 928 F.2d at 1202. The record does not contain any
evidence that using non-permissible electronic surveying

equipment in or inby the last open crosscut or in return air

11 detract from overall mine safety in any way that is

Fda

W
unrelated to thé goal of the standards to protect against
methane and dust ignitions and explosions. I have found that
the pfoposed alternative method, including the modifications and
additional conditions in the judge’s decision, as modified and
supplemented by the additional conditions in this decision and
order, will at all times promote the same safety goals as the
standards with no 2933 than the sanme degreé of success.
F4cor€ing1y, the overall effect of the proposed alternative

method, including the modifications and additicnal conditions in

ensure that the alternative method p*omutes the same safcfy
goals as the standards with the no -less thar the same degree of

SucCcess.

e
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this order, will not de ct from overall mine safety. . It

b
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therefore satisfiss th:

For the reasons set ocut above, I hereby modify the decision

of the administrative law Jjudge as described herein and grant
Rosebud’s petitions for modification subiject to the following

conditions:

Rosebud may use the following electronic surveying equipment
and similar low voltage battery-operated eguipment in or inby
the last open crosscut or in return air subject to the

Lo

conditions of this order

: i A 6 volt Topcon DTZ208L theodolite

Z. A 6 volit Topcon DTI104L theodolite;
3., A 7.2 volit Topcon GTS5-213 total station;

ot
Q
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4. A 7.2 volt Topcon GPS-223
5. A 7.2 veolt Topcon GPT-3003 W total station,; and

A 7.2 volt Topcon GPI-3103 W total station.

e

1. Resebud will maintain a separate log bkook for each piece of
electroric surveying equipment. 'The logbooks will be kept in
the mine office where the equipment is located and will be
avalilable for audit by MSHA inspecteors. The log book will
contain the date of manufacture and/or purchase of that
particular theodolite or total statien.

2. ﬁ&? non-permissible batfev' -powered . surveying equlpmenu to
be used in return airy or in or inby the last open crosscut shall
be examined prior to use to énsure the eqguipment is being :
maintained in a safe operating condition. In addition, the
equipment will be examined at intervals not to exceed seven days
by a gualified person as defined in 30 C.F.R. § 75.153;
examination results shall be recorded weekly in the equipment’s

log book. These checks shall include:



D )

! Checking the instrument for any physical damage

Aow

and the integrity of the case;

il. Remeoving the battery and inspecting for
corrosion;

iii. Inspecting the contact points to snsure a
connection to the battery;

iv. Reinserting the batitery and power up and shut
down to ensure proper connections: and

v, Checking the battery compartment cover to ensure that
it is securely fastened.

3. At least two persons in the surveying crew shall be
gualified persons as defined in 30 C.F.R. § 75.151 and
shall continucusly monitor for methane immediately before
and during the use of non-permissible surveying equipment
in ox inby the last open crosscut or in the return. While
the equipment is used in or inby the last open crosscut or
in the return one gualified person who is continuously
moenitoring for methane shall remain with the electronic

surveying eqguipment.

4. All hand-held methane detectors shall be MSHA-approved
and maintained in permissible and proper operating
condition as defined in existing 30 C.F.R. 75.320.

5. All methane detectors must provide visual and audible

e

warnings when methane is detected at or above 1.0 percent.

6., MNon-permissible surveying equipment shall not be used
if methane is detected in concentrations at or above 1.0
percent methane. When 1.0 percent or more of methane is
detected while the non-permissible surveying eguipment is
being used, the egquipment shall be de-energized immediately
and the non-permissible electronic equipment withdrawn
outby the last open crosscubt. Before re-entering the area,
corrective action must be completed to reduce the level of
methane and the atmosphere must be checked to ansure that
it is safe to resume surveying activities in or inwg the
last open crosscut or in the return air.

7. Immediately before the survpylng eguipment is activated in oy
inbky the last open crosscut or in the return, an air resading
7111 be taken at the location of the eguipment to assure that
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air movems
ventilatio

nt is at least egual to that reguired by the
n plan as follows:

the location of the last open crosscut, as

i. AT
identified in the ventilation plan, the air reading

"will be the amount required in the ventilation plan

8. Non-pe
coal du
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9. Non-pe
when coal
mining in

eguipment
return.
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“changed ©
crosscut.
surveving
last open
permissibl
last open
have fully

11, Quali
eguipment
hazards an
surveying

12, Aill m
specific ®

for that location:

ii. In the return the air reading will be the amount

regquired in the ventilation plan for the last open
crosscut; or
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iii. In any other location, the amount will be the
amount required in the ventilation plan when
roofboliting is occurring.

e equipment shall not be used where float

rmissible
i uspension.

is in st

rmissible surveving equipment shall not be used
production is occurring in the section. All

the section shall cease prior to use of the
in or inby the last open crosscut or in the

ries contained in the surveving eguipment must be
ut” or “charged” in fresh air outby the last open
Replacement batteries for the electronic
equipment shall not be brought in or inby the
crosscut or in the return, Before taking non-
e electronic surveying eguipment in or inby the
crosscut or inte the return, the equipment must
charged batteries.

fied personnel engaged in the use of surveving
shall be properly trained to recognize the

d limitations associlated with the use of
equipment.

embers of the surveying crew shall receive
raining on the terms and conditions of this

decision and order before using non-permissible electronic

eguipment

revurn.

13. Before
surveying

in or inby the last open crosscut or in the

putting into service a piece of non-permissible
equipment that will be used in or inby the last open

sim
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crosscut or in the return, Rosebud shall ensure that MSHA has
sufficient notice to allow MSHA to initially inspect the
equipment and determine that it is in compliance with the terms
and conditions of this order.?®

14. Non-permissible electronic surveying eguipment shall only
be used until equivalent permissible electronic surveying

eguipment is available or if viable new mechanical surveying
equipment is not commercially available.

15. Within 60 days after the Proposed Decision and Order
becomes final, Resebud shall submit propased revisions for its
approved 30 C.F.R. Part 48 training plan to the Coal Mine Safety
and Health District Manager. These proposed revisions shall
specify initial and refresher training regarding the terms and
conditions stated in this Decision and Qrder. When training is
conducted on the terms and conditions in this decision and
order, an MSHA Certificate of Training {Form 5000—23} shall be
completed. Comments shall be included on the Certificate of
Training indicating that it was surveyor training.

16. Rosebud shall replace or retire from service any electronic
surveying instrument that was acquired prior to December 31,
2001 within one year of this Order beccanq final. Rosebud
shall replace or retire from service any electronic surveying
instrument that was acguired between January 1, 2002 and
December 31, 2007 within two years of this Order becoming final.
Within three years of the date that this Order becomes final,
Rosebud shall replace or retire from service any theodolite that
was acquired more than five years prior to the date that this
Order became final or any total station acquired more than ten
yvears prior to the day that this Crder became final. After five
vears, Rosebud will maintain a cycle of purchasing new
electronic surveying eguipment whereby theodolites will be no
clder than five years from date of manufacture and total
stations will be no older than 10 years from date of
manufacture. \ ' :

¢ This condition has been modified from the judge’s order to make
clear that before a piece of non-permissible surveying equipment
is used in or inby the last open crosscut or in the return,
Rosebud must ensure that MSHA has received a reasonable amount

of notice to allow MSEA the opportunity te inspect the eguipment
and ensure that Resebud is in compliance with the terms and
conditions of this decisicn and order.



17. Rosebud is to ensure that all surveying contractors hired
by Rosebud are using relatively new electronic equipment, i.e.
theodclites no older than five years from date of manufacture

and total stations no older than 10 years of manufacture.

18. Rosebud is to ensure that all non-permissible electronic
surveying equipment is serviced according to the manufacturer’s
recommendations. Dates of service will be recorded in the
equipment’s log book and a description of the work performed.®’

9. Immediately before using the non-permissible electronic
urveying eguipment in or inby the last open crosscut or in the
eturn, Rosebud shall ensure compliance with 30 C.F.R. § 75.403
by using a permissible coal dust explosibility meter (CDEM) or
equivalent method to test the mixed coal dust in the immediate
area where the electronic equipment is to be used.
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20. Except for conditions 16 and 17, all conditions of use in
this decision and order shall apply to all non-permissible
electronic surveying equipment used in or inby the last open
crosscut or in a return, regardless of whether the equipment is
used by Rosebud or by an independent contractor.

Upon receipt hereof, Rosebud is directed to post this
Decision and Order in unobstructed locations on the bulletin
boards and/or in other conspicuous places where notices to
miners are ordinarily posted, at all the mines for which this

Decision and Order applies, for a period of not less than 60

consecutive days.

This condition of use modifies the judge’s condition of use to
clarify that Rosebud must ensure that both its own non-
permissible electronic equipment is serviced according to
manufacturer’s recommendations and that non-permissible
electronic eguipment used by surveying contractors in Rosebud’s
mines has been serviced according to manufacturer’s
recormendations.

[
s



SO ORDERED on this [lf*éday of Moy , 2013.
b en (hd ALY,
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JOSEPH A, MAIN
Assistant Secretary
for Mine Safety and Health
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