UNITED STATES DEPARTMENT OF LABOR
OFFICE OF THE ASSISTANT SECRETARY
FOR MINE SAFETY AND HEALTH

In the Matter of: PETITION FOR MODIFICATION

)

, )
PARKWOOD RESOURCES, INC., ) CASE NOS. 2010-MSA-1

)

)

ROSEBUD MINING CO. 2011-MSA-2
2011-MSA-11
2011-MSA-12

ORDER OF REMAND AND STAY OF
IMPLEMENTATION OF NOVEMBER 14, 2013, DECISION AND ORDER

On November 14, 2013, I issued a decision and order in this
case affirming the Department of Labor administrative law
judge’s decision granting Parkwood Resources Inc.’s and Rosebud
Mining Company’s (collectively “Rosebud’s”) petitions for
modification as modified and supplemented by conditions set
forth in my November 14, 2013, decision and order. Among other
conditions, I added the following two conditions of use to the

judge’s order granting the petitions:

7. Immediately before the surveying equipment is
activated in or inby the last open crosscut or in the
return, an air reading will be taken at the location
of the equipment to assure that air movement is at
least equal to that required by the ventilation plan

as follows:

i. At the location of the last open crosscut, as
identified in the ventilation plan, the air reading
will be the amount required in the ventilation plan
for that location;

ii. In the return the air reading will be the amount
required in the ventilation plan for the last open
crosscut; or



iii. In any other location, the amount will be the
amount required in the ventilation plan when
roofbolting is occurring.

and

19. Immediately before using the non-permissible

electronic surveying equipment in or inby the last
open crosscut or in the return, Rosebud shall ensure
compliance with 30 C.F.R. § 75.403 by using a
permissible coal dust explosibility meter (CDEM) or
equivalent method to test the mixed coal dust in the
immediate area where the electronic equipment is to be

used.

In imposing these conditions,:I recognized that the two
conditions had not been specifically addressed before the judge
and that the record did not contain specific evidence concerning
the conditions. I therefore invited the parties to file a
motion requesting a remand if the parties wanted to introduce
evidence on either of the conditions. On November 25, 2013,
Rosebud filed a motion for remand requesting further proceedings
before an administrative law judge on both of the conditions.?

Because the record does not contain specific evidence
concerning the two conditions, I am granting Rosebud’s motion
and remanding the matter to the Office of Administrative Law
Judges of the Department of Labor forrfurther hearings and
findings on ﬁhe limited issues of‘ﬁpether, in light of the

findings of fact, conclusions of law, and other conditions for

1T have determined administratively that the Administrator
is not filing a response to Rosebud’s motion for remand.

2



use set forth in my November 14, 2013, decision and order (other
than those findings and conclusions which apply only to the two
conditions in question), either or both of the conditions are
necessary to meet the standard for granting petitions for
}modification set forth in Section 101 (c) of the Mine Act.
Consideration may‘also be given to whether, in lieu of either or
boéh of the conditions in question, other conditions should be
imposed in order to meet Section 101 (c)’'s standard for granting
petitions for modification.

In light of the order of remand my November 14, 2013,
"decision and order is hereby stayed pending resolution of the
"remand issues before the judge, and, if appealed to the
:Assistant Secretary, pending resolution of the remand issues
before the Assistant Secretary.

Upon receipt hereof, Rosebud is directed to post this Order
of Remand and Stay of Implementation of the November 14, 2013,
Decision and Order in unocbstructed locations on the bulletin
boards and/or in other conspicuous places where notices to
miners are ordinarily posted, at all the mines for which this
Decision and Order applies, for a period of not less than 60

consecutive days.



SO ORDERED on this 57U day of&:, 2013.

JOSERH A. MAIN
Assistant Secretary
for Mine Safety and Health
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