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United States Court of Appeals
Eleventh Circuit

56 Forsyth Street, NW.
Atlanta, Georgia 30303

John Ley
Acting Clerk of the Court

January 19, 2010

William McCool
Clerk, U.S. District Court
1 N PALAFOX ST STE 226
PENSACOLA FL 32502-5658

Appeal Number: 09-12233-BB
Case Style: Leslie Smith v. Psychiatric Solutions, Inc.
District Court Number: 08-00003 CV-3-MCR/EMT

For rules and forms visit
www.call.uscourts.gov

The enclosed certified copy of the judgment and a copy of this court's opinion are hereby issued
as the mandate of this court.

Also enclosed are the following:

Bill of Costs

The clerk of the court or agency shown above is requested to acknowledge receipt on
the copy of this letter enclosed to the clerk.

A copy of this letter, and the judgment form if noted above, but not a copy of the court's
decision, is also being mailed to counsel and pro se parties. A copy of the court's decision
was previously mailed to counsel and pro se parties on the date it was issued.

Sincerely,

John Ley, Acting Clerk of Court

Reply To: James 0. Delaney (404) 335-6113

End.

MDT- 1 (06/2 006)

Case 3:08-cv-00003-MCR-EMT   Document 213    Filed 01/19/10   Page 2 of 11



United States Court of Appeals
For the Eleventh Circuit

No. 09-12233

District Court Docket No.
08-00003-C V-3-MCRIEMT

LESLIE SMITH,

Plaintiff-Appellant,

versus

PSYCHIATRIC SOLUTIONS, iNC.,
PREMIER BEHAVIORAL SOLUTIONS, INC.,
GULF COAST TREATMENT CENTER, iNC.,

Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of Florida

JUDGMENT

Clerk
Georg

It is hereby ordered, adjudged, and decreed that the attached opinion included herein by
reference, is entered as the judgment of this Court.

Entered: December 21, 2009
For the Court: Thomas K. Kahn, Clerk

By: Patch, Jeffrey
JAN 19 2010

FILED
U.S. COURT OF APPEALS

ELEVENTH CIRCUIT

Dec 21, 2009

THOMAS K. KAHN
CLERK

True
K U.S.

U.S. COURT OF APPEALS
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRC

No. 09-12233

FILED
U.S. COURT OF APPEALS

ELEVENTH CIRCUIT
DECEMBER 21, 2009

ThOMAS K. KAHN
CLERK

D. C. Docket No. 08-00003-C V-3-MCR/EMT

LESLIE SMITH,

Plaintiff-Appellant,

versus

PSYCHIATRIC SOLUTIONS, INC.,
PREMIER BEHAVIORAL SOLUTIONS, INC.,
GULF COAST TREATMENT CENTER, INC.,

Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of Florida

(December 21, 2009)

Before DUBINA, Chief Judge, BIRCH and BLACK, Circuit Judges.

PER CURIAM:
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In this appeal, Plaintiff/Appellant Leslie Smith ("Smith") alleges that she

was terminated from her employment with Defendant/Appellees Psychiatric

Solutions, Inc. ("PSI"), Premier Behavioral Solutions, Inc. ("PBS"), and Gulf

Coast Treatment Center, Inc. ("GCTC"), in retaliation for complaining about the

physical abuse and Medicaid fraud that she witnessed or otherwise became aware

of at Appellees' juvenile detention facility, in violation of Florida's whistle-blower

statute and the Sarbanes-Oxley Act of 2002.

After a period of extensive and contentious discovery, the district court

granted summary judgment in favor of the defendants. The district court also

entered an order denying Smith's motion for leave to amend her complaint and

upheld a magistrate judge's imposition of sanctions on Smith's lawyer, Richard E.

Johnson. Finally, the court entered orders denying Smith's motions to compel

discovery.

The issues presented on appeal are:

(1) Whether the district court erred in granting summary judgment in favor

of Appellees on Smith's state law claim.

(2) Whether the district court erred in granting summary judgment in favor

of Appellees on Smith's Sarbanes-Oxley claim.

2
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(3) Whether the district court erred in denying Smith's motion to amend her

complaint.

(4) Whether the district court erred in upholding the Magistrate Judge's

imposition of sanctions on Smith's attorney, Mr. Johnson.

(5) Whether the Magistrate Judge andlor the district court erred in denying

Smith's motions to compel discovery.

This court reviews a district court's grant of summary judgment de novo,

applying the same legal standards used by the district court. Kin gsland v. CTh' of

Miami, 382 F.3d 1220, 1225 (11th Cir. 2004). Summary judgment is appropriate

where "there is no genuine issue as to any material fact and. . . the moving party is

entitled to a judgment as a matter of law." Id. (quoting Fed. R. Civ. P. 56(c)).

This court views the evidence and all factual inferences therefrom in the light most

favorable to the non-moving party, and resolves all reasonable doubts about the

facts in favor of the non-movant. Id.

This court reviews a district court's decision to disallow amendment of a

complaint after the deadline established in its pretrial order for abuse of discretion.

Sosa V. Airprint Systems, Inc., 133 F.3d 1417, 1418 (11th Cir. 1998) (quoting

Santiago v. Lykes Bros. Steamship Co., 986 F.2d 423, 427 (11th Cir. 1993)).

'[W}hen a motion to amend is filed after a scheduling order deadline, Rule 16 is

3
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the proper guide for determining whether a party's delay may be excused." Id. at

1418 n.2. That rule requires a showing of "good cause" for modification of the

deadlines in the scheduling order. Fed. R. Civ. P. l6(b)(4).

This court's review of the imposition of sanctions under Rule 37 "is sharply

limited to a search for an abuse of discretion. . ." BankAtlantic v. Blvthe Eastman

Paine Webber, Inc., 12 R3d 1045, 1048 (11th Cir. 1994), except for Mr.

Johnson's due process claim, which is reviewed de n.ovo. Id. at 1050.

This court reviews the denial of a motion to compel discovery for an abuse

of discretion. Holioman v. Mail-Well Corp., 443 F.3d 832, 837 (11th Cir. 2006).

As to the district court's grant of summary judgment in favor of the

Appellees on Smith's state law retaliation claim, we conclude from the record that

the district court correctly applied the actual violation standard as opposed to the

good faith belief standard.' However, even if the good faith belief standard is, in

fact, the correct standard to apply, and even if Smith can establish a prima facie

case of retaliation, she has not presented "significantly probative" evidence of

pretext and, therefore, summary judgment was properly granted in favor of the

Appellees.

1Accordingly, we deny Appellant's Motion to Certify Question to the Florida Supreme Court.

4
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As to the district court's grant of summary judgment in favor of Appellees

on Smith's Sarbanes-Oxley whistle-blower claim, we conclude that Smith has

failed to produce evidence demonstrating that she engaged in conduct protected

under Sarbanes-Oxley.2 Accordingly, we conclude summary judgment was

appropriate on this claim.

Concerning Smith's contention that the district court erred in denying her

motion to amend her complaint, we first conclude that Smith did not include this

issue in her notice of appeal and, therefore, has waived it on appeal. However,

even if we reached the merits of Smith's arguments, we would affirm the district

court's order. Specifically, as to the district court's denial of Smith's proposed

new state law claim, we conclude the district court did not abuse its discretion

because Smith did not show "good cause" to amend her complaint outside of the

scheduling order's time frame. As to her proposed new Sarbanes-Oxley claim,

because Smith did not allege an adverse employment action, we conclude that the

district court did not abuse its discretion. Accordingly, we affirm the district

court's order denying Smith's motion to amend her complaint.

2 if Smith had engaged in protected conduct, the district court was correct in dismissing
her claim on the basis that Smith failed to exhaust her administrative remedies with respect to PBS
and GCTC and was not an employee of PSI.

5
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As to the imposition of sanctions against Mr. Johnson, we conclude that the

district court correctly imposed sanctions because they were authorized by the

Federal Rules of Civil Procedure and because, by putting Mr. Johnson on notice of

the sanctions and giving him the opportunity to object, due process was satisfied.

After reading Mr. Johnson's memorandum in opposition to sanctions, we find that

he was given a full and fair opportunity to respond.

Finally, we uphold the district court's orders denying Smith's motions to

compel discovery. Again, Smith did not include these orders in her notice of

appeal and, therefore, she has waived this issue on appeal. However, even if we

were to reach the merits of this issue, we would conclude that there was no error.

As to the denial of Smith's Rule 37 motion to compel discovery, the magistrate

judge did not abuse her discretion where she specifically listed each of Smith's

discovery requests and gave legitimate reasons for denying them. As to the denial

of Smith's Rule 56(f) motion to reopen discovery, we conclude that the district

court did not abuse its discretion where the appellees submitted evidence that they

had produced all non-privileged documents sought by Smith, and where the

district court concluded, after an in-camera inspection, that the documents not

produced were, in fact, privileged.

6
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For the above-stated reasons, we affirm the district court's grant of summary

judgment and its orders referenced in this opinion.

AFFIRMED.

Copy
ClekU.S. Coui

EJeventt

(Ctek
Goo
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UNITED STATES COURT OFAPFEALS

BILL OF COSTS

LESLIE SMITH

Appellant

vs. AppealNo. 09-1

PSYCHIATRIC SOLUTIONS, INC., ET AL.
Appellee

Fed.R.App.P. 39 and 11th Cir. R. 39-1 (see reverse) govern costs which are taxable in this court
for leave to file out of time is required for a Bill of Costs not timely received.

I1'STRUCTIONS

:PPEALS
FT

L°P.

31 2009(

the time for A motion

LER

In the grid below, multiply the number of original pages of each document by the total number of documents reproduced to calculate the total number
of copies reproduced. Multiply this number by the costper copy ( $.1 per copy for "Tn-House", up to $.25 per copy for commercial reproduction,
supported by receipts) showing the product as costs requested. -

DOCUMENT
Repro. Method

(Mark One)
In-House Comm*'

No. of
Original

Pages

Total No.
Documents
Reproduced

Total
No. of
Copies

COSTS
REQUESTED

CT. USE ONLY
COSTS

ALLOWED

Appellant's Brief -

Record Excerpts
__________ ___________ _____________ ____________ ________________ _______________

Appellee'sBrief X 91 1 8 109.20 $109.20

Reply Brief

________

Appellees Response to
Appelhiiit's Motion to Cei-tj y 5 59.25

*Note: If reproduction was done commercially, TOTAL $ - 168.45 $ $109.20
receipt(s) must be attahed.

______________________________________________ ________
REQUESTED ALLOWED

I hereby swear or affirm that the costs claimed were actually and necessarily incurred or performed in this appeal and that! have served this Bill of
Costs on counseJpaxties of record.

12/30/2009 _____________________________________________Date Signed: _________________________________ Signature: _______________________________________________

Psychiatric So1utjos Inc., Premier Behavioral
Attorney for. Solutions, Inc. & Gulf Coast Treatnn Center Attorney Name: Mark W. Peters

(Type or print name of client) . (Type or print your name)

FOR COURT USE ONLY

Costs are hereby taxed in the amount of $

and are payable directly to

$109.20 against

True Copy
(U.S. Coui

' Atlanta, Geofgla
Thomas K. Kahn, Clerk

JAN 1 9 2010 -/t---'
Issued on: _______________________________________ By:

beputy Clerk

MISC-12
(12/07)
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