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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

MELVI N MARI NKOVI C,

Plaintiff,
V. : Civil Action No. GLR-14-3069
LAYLA VASQUEZ, ! et al .,

Def endant s.

VEMORANDUM OPI NI ON

Pendi ng before the Court is Defendants’, M ke Huntemann, Layla
Vasquez, Ryan Watkins,? Diana Rosenond, and John diveira®
(coll ectively, “Movi ng Def endants”), Mot i ons to Di sm ss
Plaintiff’s, Melvin Marinkovic, Anmended Conplaint or, in the
Al ternative, for Summary Judgnent (ECF Nos. 17, 29) and Suppl enment
t o Def endants Hunt emann, Vasquez, Watkins, and Rosenond’'s Mdtion to
D smss Anended Conplaint or, in the Alternative, for Summary
Judgnent (ECF No. 23). Mari nkovi c, acting pro se, has filed a
series of nmotions including a Motion for Cerk’s Entry of Default
(ECF No. 26); Mdtion to Strike Mtions of Defendants (ECF No. 27);
Mot i on/ Suggestion for Recusal (ECF No. 28); Mtion to Anend
Compl aint (ECF No. 33); and Modtion to Strike Defendant AQiveira s
Motion to Dismss (ECF No. 42). Having reviewed the pleadings and

supporting docunments, the Court finds no hearing necessary. See

YIncorrectly identified and naned as Lol a Vasques.

2 Incorrectly identified and named as Kyl e Watkins.

3 M. diveira joined Defendants Huntemann, Vasquez, Watkins,
and Rosenond’s Motion to Dism ss Anended Conpl aint by adopting and
incorporating all the argunents set forth therein. (See ECF No.
29).



Case 1:14-cv-03069-GLR Document 44 Filed 06/16/15 Page 2 of 29

Local Rule 105.6 (D.Ml. 2014). For the reasons outlined bel ow,
Mari nkovic’s Motion to Anend Conplaint will be granted in part and
denied in part; and his Mtion for Cerk’'s Entry of Default,
Mot i on/ Suggestion for Recusal, Motion to Strike Defendant
Aiveira s Mtion to Dismss, and Mtion to Strike Mtions of
Def endants will be denied. The Moving Defendants Mtions to
Dismss will be granted.
| . BACKGROUND

A Fact ual Background

In February 2014, Defendant Fal ck EMB Hol dings, Inc. ("Falck”)
hired Marinkovic as an Energency Medical Technician (“EMI™).
Marinkovic reported directly to Layla Vasquez, who provided
Plaintiff with his assignments and work schedul e. Since the
begi nning of his enploynent, WMarinkovic believed Vasquez treated
his female coworkers nore favorably. Mar i nkovi ¢ conpl ai ns that
Vasquez permtted females to sit in their personal autonobiles to
wait for their assignnents, while nmale enployees had to wait in the
break room personally provided uniforns to femal es, but required
mal e enpl oyees to get their uniforns fromthe Operations Manager;
and required mal es enpl oyees to use a conputer to |og patient runs
whil e femal es enpl oyees were allowed to submt paper records.

Further, Marinkovic alleges, in the sumrer of 2014, Vasquez
directed himto drive an anbul ance, which he believed had a carbon
nonoxi de | eak. After Marinkovic advised Vasquez that he would

2
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contact her supervisor, M. Huntemann, to report a problemwth the
vehi cl e, Vasquez provided Marinkovic with a different anbul ance.
As a result of this incident, Marinkovic filed a conplaint with
Fal ck, the Equal Enploynment Cpportunity Conmm ssion (“EECC'), and
t he Federal Occupational Safety and Health Act (“OSHA”) alleging
unequal treatnment by Vasquez with respect to her initial denial of
allowng himto drive a different anbul ance.

In response to Marinkovic’'s conplaint agai nst Vasquez, Di ana
Rosenmond, a Falck human resources representative, conducted an
investigation by interviewing all of the male and fermale EMIs to
determne if Marinkovic's allegations could be substantiated.
Mar i nkovi c objected to the nmethods of the investigation because he
all eges, as a result of his nane being reveal ed, he was ostracized
fromthe other EMIs after the investigation was conpl ete.

Additionally, on Septenber 26, 2014, Mrinkovic left his
personal cell phone in an anbul ance. He eventually retrieved the
phone from the next shift manager. Mari nkovi ¢ al | eges Vasquez
sabot aged and damaged hi s phone requiring himto get a repl acenent.

Finally, in QCctober 2014, Marinkovic chose to resign partly due to
reduced hours.

| . Di scussion

A. Procedural Posture

On Septenber 29, 2014, Marinkovic filed a Conplaint nam ng
Fal ck A/'S, Fal ck EMS Hol di ngs, and Vasquez as defendants. (ECF No.
3
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1). On Cctober 15, 2014, the Court granted Marinkovic’s Mtion for
Leave to Proceed in Forma Pauperis, and directed himto return to
the Clerk the Marshal fornms and summonses within twenty-one days
fromthe date of the Order, so the U S. Marshal could effectuate
service of process on Defendants. (See ECF No. 3).
Si mul t aneously, on October 15, 2014, WMarinkovic filed a First
Amended Conpl ai nt addi ng Def endants M ke Hunt emann, Kirkbi, Al an
Larsen, John diveira, Soren Vuurst, Mrton Pederson, Diana
Rosenond, The Lundeck Foundation, and Ryan WatKkins. (First Am
Compl ., ECF No. 6). The First Amended Conplaint alleges sex
discrimnation in violation of Title VIl of the Gvil R ghts Act of
1964 (“Title VII”), as anmended, 42 U S.C. 88 2000e-16 et seq.
(2012) (Count 1), retaliation in violation of the Surface
Transportation Assistance Act (“STAA’), 49 U S. C. § 31105 (2012)
(Count 11), retaliation in violation of Title VII (Count I11),
Constructive D scharge (Count V), Deliberate Failure to Supervise
(Count V), Negligent Failure to Supervise (Count WVI), Tortious
Interference with Economic Relations (Count VII), Tortious
Interference wth Prospective Advantage (Count VIIl), and
Conversion (Count 1X). (See First Am Conpl.). On Novenber 6,
2014, the derk issued Summonses as to Huntemann, diveira,
Rosenond, Vasquez, and Watkins. Marinkovic filed proof of service
as to Huntemann, Rosenond, Vasquez, and Watkins. (ECF No. 8). To

date, the Court has no record that Marinkovic returned to the derk

4
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summonses for, or filed proof of service, as to the remaining
Def endant s. *

On January 6, 2015, Huntemann, Rosenond, Vasquez, and WAt Kkins
filed a Motion to Dismss for Failure to State a Claimor, in the
Al ternative, for Summary Judgnent. (ECF No. 17). The Court
ext ended Marinkovic's deadline for responding to the Mdtion until
March 17, 2015. (ECF No. 22). On February 20, 2015, Huntenann,
Rosenond, Vasquez, and Watkins filed a Supplenental Mtion to
Amend/ Correct Mtion to Dismss for Failure to State a Qaimor, in
the Alternative, For Summary Judgnent seeking to clarify their
position that Count Il of the Anmended Conplaint is not viable.
(ECF No. 23). On March 30, 2015, WMarinkovic noved to Strike the
Moti ons of Defendants on the basis that they are (1) untinely; (2)
premature; and (3) sinply gamesmanship. (See ECF No. 27).

In ruling on a Motion to Supplenent, “leave should be freely
granted, and should be denied only where ‘good reason exists . . .,

such as prejudice to the [opposing party].’” Reyazuddin v.

Mont gonmery Cnty., M., No. DKC 11-0951, 2012 W 5193837, at *3

(D.Md. Cct. 18, 2012) (first alteration in the original) (quoting

Franks v. Ross, 313 F.3d 184, 198 n.15 (4th Gr. 2002)). Here, the

““It is axiomatic that service of process nust be effective
under the Federal Rules of CGCivil Procedure before a default or
default judgnment may be entered against a defendant.” Turner v.
Lowden, No. RDB-12-1372, 2013 W 5634325, at *4 (D.md. Cct. 15,
2013), aff’'d, 559 F. App’x 227 (4th CGr. 2014), cert. denied, 135 S
Ct. 1400 (2015) (quoting MI. State Firemen’s Ass’'n v. Chaves, 166
F.R D. 353, 354 (D.Md. 1996)). Accordingly, Marinkovic s Mdtion

5
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Suppl ement does not provide any additional basis for the Mdtion to
Dismiss, but nerely provides clarification that the Mving
Def endants are supporting their Mtion in favor of dism ssing Count
Il on both criteria for the hazardous naterials el ement under the
STAA. (See ECF No. 23). Mor eover, the Moving Defendants fil ed
their Supplenment on February 20, 2015, and sent a copy to
Marinkovic by regular and certified mail. (See id. at 2).
Mari nkovic, therefore, had an additional twenty-two days to oppose
the Mdtion. (See ECF No. 22) (extending Marinkovic’'s deadline for
responding to the Motion to Dismiss or, in the Alternative, for
Summary Judgnent until March 17, 2015); see also Fed.R Gv.P. 6(d)
(adding three days after the period to respond would otherw se
expire, when service is nmade by mail).

Finally, the Mtion for Summary Judgnent is not premature.
“When matters outside the pleading are presented to and not
excluded by the court, [a 12(b)(6) notion to dism ss] shall be
treated as one for sunmary judgnment and di sposed of as provided in

Rule 56.” Laughlin v. Metro. Wash. Airports Auth., 149 F.3d 253,

260-61 (4th Cr. 1998) (quoting Fed.R Gv.P. 12(d)) (internal
gquotation marks omtted). The United States Court of Appeals for
the Fourth GCrcuit has articulated two requirenents for proper
conversion of a Rule 12(b)(6) nmotion. First, the “parties [nust]

be given sone indication by the court that it is treating the

for erk’s Entry of Default will be denied.
6
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12(b)(6) nmotion as a notion for sunmmary judgnent;” and, second,
“the parties [nust] be afforded a reasonable opportunity for

di scovery.” Geater Balt. Cr. for Pregnancy Concerns, Inc. v.

Mayor & City Council of Balt., 721 F.3d 264, 281 (4th Cr. 2013)

(quoting Gay v. Wall, 761 F.2d 175, 177 (4th CGr. 1985)) (interna

guotation marks omtted).
Here, the alternative caption of the Mving Defendants’ Mtion
and the attached Declaration are sufficient indicia that the Mtion

m ght be treated as one for summary judgnent. See Moret v. Harvey,

381 F. Supp.2d 458, 464 (D.md. 2005). Once notified, however,

“summary judgnment is appropriate only after ‘adequate tinme for

di scovery. Evans v. Techs. Applications & Serv. Co., 80 F.3d

954, 961 (4th CGr. 1996) (quoting Celotex Corp. v. Catrett, 477

U S. 317, 322 (1986)). Marinkovic argues consideration of summary
judgnent is premature because he has not been afforded an
opportunity to engage in discovery.

Rul e 56(d) (fornerly Rule 56(f)) provides that the Court nay

deny or continue a notion for sumrmary judgnent “[i]f a nonnovant

shows by affidavit or declaration that, for specified reasons, it

cannot present facts essential to justify its opposition . . . .7
Fed. R Civ.P. 56(d) (enphasis added). A party opposing sunmary
j udgnment under Rule 56(d), however, may not sinply assert that
di scovery is necessary; the party nust file an affidavit that

“particularly specifies legitimte needs for further discovery.”

7
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Nguyen v. CNA Corp., 44 F.3d 234, 242 (4th Cr. 1995). “[ T] he

failure to file an affidavit wunder Rule [56(d)] is itself
sufficient grounds to reject a claim that the opportunity for

di scovery was inadequate.” 1d. (quoting Paddington Partners v.

Bouchard, 34 F.3d 1132, 1137 (2d Cr. 1994)) (internal quotation
marks omtted). Marinkovic has failed to present to the Court an
affidavit particularly specifying the reasons that discovery is
necessary. For these reasons, Marinkovic’s Mition to Strike
Motions of Defendants will be denied.

Furt her, on Mar ch 30, 2015, Mar i nkovi c filed a
Mot i on/ Suggestion for Recusal. (ECF No. 28). Mar i nkovi c’ s
Mot i on/ Suggestion for Recusal is based entirely on his subjective
belief that certain rulings were not favorable to him (See id.).
To succeed on a Motion for Recusal, the alleged bias or prejudice
“must, as a general matter, stem from ‘a source outside the

judicial proceeding at hand.’” Belue v. Leventhal, 640 F.3d 567,

572-73 (4th Cr. 2011) (citing Liteky v. United States, 510 U S

540, 545 n.1 (1994)). Prior judicial rulings, on their own,
“al nost never constitute a valid basis for a bias or partiality

notion.” United States v. Lentz, 524 F.3d 501, 530 (4th G r. 2008)

(internal quotation marks omtted) (citing Liteky, 510 U S. at
555). Accordingly, recusal is neither warranted nor appropriate,
and Marinkovic’'s Mtion/ Suggestion for Recusal will be deni ed.

On April 1, 2015, Defendant John QOiveira filed a Mtion to
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Dismss Amended Conplaint or, in the Alternative, for Summary
Judgnent adopting and incorporating the argunents set forth by
Hunt emann, Vasquez, Watkins, and Rosenond. (ECF No. 29). On May
21, 2015, Marinkovic filed a Motion to Strike Giveira’ s Mtion to
Dismss on the basis that Aiveira s Mtion was filed out of tine.
As di scussed above, however, Marinkovic has failed to file proof
of service as to Aiveira. “[T]he court has no jurisdiction [over
a defendant] until . . . service is properly acconplished, or is
waived by a voluntary appearance by the defendant, either
personally or through a duly authorized attorney.” Tradenmar k

Renodeling, Inc. v. Rhines, 853 F.Supp.2d 532, 538 (D M. 2012)

(alteration in the original) (quoting Flanagan v. Dep’t of Hunan

Res., 989 A 2d 1139, 1143 (M. 2010)). Neverthel ess, diveira
filed a responsive pleading to expeditiously nove towards a
resolution in this matter.®> Accordingly, Oiveira's Mtion to
Dismss, or inthe Alternative, for Summary Judgnent is tinely and
Marinkovic's Mdtion to Strike AQiveira s Mtion to Dismss wll be
deni ed.

On April 6, 2015, Marinkovic filed a Mtion to Anend
Complaint. (ECF No. 33). Under Federal Rule of G vil Procedure
15(a), “[t]he court should freely give |leave [to anend a conpl ai nt]
when justice so requires.” Fed.R GCv.P. 15(a)(2). It is within

the Court’s discretion to deny | eave to anend, however, where the

> Aiveira reserves the defense of personal jurisdiction.
9
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proposed anendnent would be futile. Elrod v. Busch Entmit Corp.,

479 F. App’ x 550, 551 (4th Gr. 2012). An anendnent is futile where
the conplaint, as anended, cannot withstand a notion to dism ss.

Id. (citing Katyle v. Penn Nat’|l Gaming, Inc., 637 F.3d 462, 471

(4th CGr. 2011)).

Here, on Novenber 14, 2014, the Court denied Marinkovic’'s
Motion to Stay (ECF No. 5), in which he voluntarily notified the
Court that he had not yet exhausted the admnistrative process
concerning his clains under Title VII. (See ECF No. 9). Upon
finding that Marinkovic’s Title VII clains were outside the
jurisdiction of the Court, Counts |I and Ill were struck fromthe
Amended Conplaint (ECF No. 6) without prejudice to Mrinkovic's
ability to refile his charge after a Right to Sue Letter issued.
On March 12, 2015, Marinkovic filed a tinmely Notice of Right to
Sue. (ECF No. 25). Thereafter, Marinkovic filed his Mdtion to
Amend Conpl aint reasserting his Title VII clains, adding a cause of
action based on defamation (Count X), and addi ng MedStar Health as
a Defendant in this matter. (See Proposed Second Am Conpl., ECF
No. 33-1). The Mdtion to Amend Conplaint will be granted in part
and denied in part.

The Motion to Anmend w il be granted to the extent Marinkovic
attenpts to reassert his Title VIl clains (Counts | and I11), adds

MedStar Health as a Defendant,® and adds supporting factual

®The Clerk is Directed to add MedStar Health to the docket.
10
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allegations with respect to Counts | through IX The proposed
Second Anended Conplaint will be denied to the extent it purports
to state a claimfor defamation (Count X). (See Proposed Second Am
Conmpl . at 49-54).

Specifically, Count X alleges Witkins falsely testified,
during a Maryland Departnment of Labor, Licensing and Regul ation
(“DLLR’) hearing, that Marinkovic was term nated from enpl oynent
due to msuse of a conpany anbulance; and Huntemann falsely
testified, during the sane DLLR hearing, that Marinkovic was
charged with “serious msconduct” with respect to a patient’s care.

Under Maryland law, to state a claim for defamation, a
plaintiff nust show that “(1) the defendant published a defamatory
statenent to a third person; (2) the statenent was false; (3)
Def endants were legally at fault for nmaking the statenent; and (4)

Plaintiff suffered harm” Ali v. Gant Food LLC/ Stop & Shop

Supernmarket Co., LLC, 595 F. Supp.2d 618, 622 (D.Md. 2009) (citing

Whodruff v. Trepel, 725 A 2d 612 (M. Ct. Spec. App. 1999)). Even

where these elenents are established, however, a defendant is
entitled to absolute privilege for “statenents made during the
course of judicial and quasi-judicial proceedings.” Aford v.

Genesi s Heal thcare, No. RDB-05-3278, 2007 W. 1073725, at *5 n.4

(D.Md. Apr. 9, 2007) (citing Gohari v. Darvish, 767 A 2d 321, 328

(M. 2001)).

Absolute privilege applies only to certain types of

11
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adm ni strative proceedings that satisfy the two part test of GCersh

v. Anbrose, 434 A 2d 547 (M. 1981). The two factors to be

considered are “(1) the nature of the public function of the
proceedi ng and (2) the adequacy of procedural safeguards which wll
m nimze the occurrence of defamatory statements.” Gersh, 434 A 2d
at 552. In applying the Gersh factors, this Court has already
concluded that the nature of the DLLR proceeding is to nmake
“adj udi cative decisions between adverse parties,” Dukes .
Maryl and, No. CCB-11-876, 2011 W. 4500885, at *6 (D.Mi. Sept. 27,
2011), and that “there are adequate procedural safeguards in the
DLLR process to nerit a finding of quasi-judicial imunity,” id. at
*7. Accordingly, the Court concludes that the statenents made by
Wat kins and Huntemann during the DLLR hearing are protected by
absolute privilege. Because the proposed Count X to the Second
Amended Conpl ai nt does not state a viable cause of action, the
Court will deny the Motion to Anend as to Count X

The decision to grant in part Marinkovic’'s Motion to Anmend,

however, will not noot the pending Mdtions to Dismss or, in the
Al ternative, for Sunmmary Judgnent. Wen a plaintiff files an
anended conplaint, it generally npots any pending notions to

di sm ss because the original conplaint is superseded. See Pac.

Bell Tel. Co. v. Linkline Commt’'ns, Inc., 555 U S. 438, 456 n.4

(2009) (“Normally, an anmended conplaint supersedes the original

conplaint.”). \ere “sone of the defects raised in the original

12
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nmotion remain in the new pl eading, [however,] the court sinply may
consi der the notion as being addressed to the anended pl eading. To

hol d otherwi se would be to exalt formover substance.” Buechler v.

Your Wne & Spirit Shoppe, Inc., 846 F.Supp.2d 406, 415 (D. M.

2012) (quoting 6 Charles Alan Wight et al., Federal Practice &
Procedure 8§ 1476 (3d ed. 2010)) (internal quotation marks omtted).
Here, none of Marinkovic’'s proposed changes materially affect the
Movi ng Defendants’ Mdtion. As a result, the Court will consider
the Motions to Dismss as addressing Marinkovic’s Second Anended
Conpl ai nt .

Havi ng now sorted out the procedural posture of this case, the
Court will consider the nerits of the Myving Defendants’ Mtion to
Dismss or, inthe Alternative, for Summary Judgnent.

B. St andard of Revi ew

A Federal Rule of Cvil Procedure 12(b)(6) notion should be
granted unl ess an adequately stated claimis “supported by show ng
any set of facts consistent with the allegations in the conplaint.”

Bell Atlantic Corp. v. Twonbly, 550 U S. 544, 563 (2007); see

Fed. R G v.P. 12(b)(6). “[T]he purpose of Rule 12(b)(6) is to test
the sufficiency of a conplaint and not to resolve contests
surrounding the facts, the nerits of a claim or the applicability

of defenses.” Presley v. City of Charlottesville, 464 F.3d 480,

483 (4th Gr. 2006) (alterations omtted)(quoting Edwards v. Gty

of Goldsboro, 178 F.3d 231, 243 (4th Cr. 1999)) (internal

13
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quotation marks omtted). “A pleading that offers |abels and
conclusions or a fornulaic recitation of the elenents of a cause of

action wll not do.” Ashcroft v. Iqgbal, 556 U S. 662, 678 (2009)

(quoting Bell Atl. Corp. v. Twonbly, 550 U S. 544, 555 (2007)

(internal quotation marks omtted). A complaint is also
insufficient if it relies upon “naked assertion[s] devoid of
further factual enhancenent.” |Iqgbal, 556 U S. at 678 (alteration
in the original) (quoting Twonbly, 550 U S. at 557) (internal
guotation marks omtted).

To survive a Rule 12(b)(6) notion to dismss, a conplaint nust
set forth “a claim for relief that is plausible on its face.”
I gbal, 556 U.S. at 678; Twonbly, 550 U.S. at 570. A claimis
facially plausible “when the plaintiff pleads factual content that

allows the court to draw the reasonable inference that the

defendant is |iable for the m sconduct alleged.” Igbal, 556 U S.
at 678; Twonbly, 550 U S. at 556. “In considering a notion to
dismss, the court should accept as true all well-pleaded

al l egations and should view the conplaint in a |light nost favorable

to the plaintiff.” Mlan Labs., Inc. v. Matkari, 7 F.3d 1130, 1134

(4th Gr. 1993). Al t hough docunents “filed pro se [are] to be
liberally construed, and a pro se conplaint, however inartfully
pl eaded, nust be held to less stringent standards than forna

pl eadi ngs drafted by | awers,” Erickson v. Pardus, 551 U S. 89, 94

(2007) (quoting Estelle v. Ganble, 429 U S. 97, 106 (1976))

14
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(internal quotation marks omtted), the requirenments of |ibera
construction do not nean that the Court can ignore a clear failure
in the pleadings to allege facts establishing a federal claim see

Weller v. Dep’'t of Soc. Servs., 901 F.2d 387, 391 (4th Gr. 1990).

“When matters outside the pleading are presented to and not
excluded by the court, the [12(b)(6)] notion shall be treated as
one for summary judgnent and di sposed of as provided in Rule 56.”

Laughlin v. Metro. Wash. Airports Auth., 149 F.3d 253, 260-61 (4th

Cir. 1998) (alteration in original) (quoting Fed.R Civ.P. 12(hb))
(internal quotation marks omitted). Under Federal Rule of G vi
Procedure 56, the Court nust grant sunmmary judgnent if the noving
party denonstrates there is no genuine issue as to any nmateria
fact, and the noving party is entitled to judgnent as a natter of
law. Fed.R Civ.P. 56(a).

In reviewing a notion for sunmary judgnent, the Court views
the facts in a light nost favorable to the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986) (citing

Adickes v. S. H Kress & Co., 398 U S. 144, 158-59 (1970)). Once a

motion for summary judgnent is properly nmade and supported, the
opposing party has the burden of showi ng that a genuine dispute

exi sts. Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S 574, 586-87 (1986). “[T] he nmere existence of sonme all eged
factual dispute between the parties will not defeat an otherw se

properly supported notion for summary judgnent; the requirenent is

15
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that there be no genuine issue of material fact.” Anderson, 477
U S. at 247-48 (alteration in original).
A “material fact” is one that mght affect the outcone of a

party’s case. 1d. at 248; see also JKC Holding Co. v. Wash. Sports

Ventures, Inc., 264 F.3d 459, 465 (4th Gr. 2001) (citing Hooven-

Lews v. Caldera, 249 F.3d 259, 265 (4th Gr. 2001)). \Wether a

fact is considered to be “material” is determned by the
substantive law, and “[o]nly disputes over facts that m ght affect
the outconme of the suit under the governing law wll properly
preclude the entry of summary judgnment.” Anderson, 477 U S. at

248: accord Hooven-Lewi s, 249 F.3d at 265.

B. Anal ysi s
1. Discrimnation and Retaliation in Violation of Title

VII (Counts | and I11)

Counts | and Il of the Second Armended Conpl ai nt al | ege gender
based discrimnation and retaliation in violation of Title VI
respectively. Counts | and 11l fail as to the Individual
Def endant s because an individual cannot be held |iable under Title
VII.

Title VI1 provides that “[i]t shall be an unlawful enploynent
practice for an enployer to fail or refuse to hire or to discharge
any individual, or otherwise to discrimnate agai nst any individual
with respect to his conpensation, terns, conditions, or privileges

of enpl oynent, because of such individual’s race, color, religion,

16
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sex, or national origin.” 42 U S C. 8§ 2000e- 2(a) (enphasis added).
“Enployer” is defined as “a person engaged in an industry
affecting comerce who has fifteen or nore enployees” and “any
agent of such a person.” 42 U.S.C. 8§ 2000e(b). The use of the term
“agent” serves only to establish respondeat superior liability upon

t he enpl oyer for the acts of authorized supervisors. See Lissau v.

Sout hern Food Serv., Inc., 159 F.3d 177, 180 (4th Cr. 1998)

(stating that “the inclusion of agent in Title VII's definition of
enployer sinply . . . establish[es] a |imt on an enployer’s
liability for its enployees’ actions”). Mor eover, the Fourth
Crcuit has held that an enployer’s agents “are not liable in their
i ndi vi dual capacities for Title VII violations.” [1d. None of the
i ndi vidual Iy nanmed Defendants, therefore, can be held liable for
enpl oyment discrimnation or retaliation wunder Title VII.
Accordingly, Counts | and Il will be dismssed with prejudice as
to all of the Individual Defendants.’

2. Retaliation in Violation of the STAA (Count I1)

Count 11 of the Second Amended Conplaint alleges retaliation
in violation of the STAA Count Il fails as to all Defendants
because Marinkovic has failed to allege that he engaged in a

protected activity as required under the statute.

” As discussed above, Defendants Allan Larsen and Morton

Pederson have not been served wth the Amended Conplaint.

Nevert hel ess, because an individual cannot be held liable for

enpl oynent discrimnation or retaliation wunder Title WVII,

Marinkovic's Title VII clainms fail as a matter of |aw against all
17
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The STAA nakes it illegal to retaliate against an enpl oyee for
refusing to operate a comerci al vehicle because “the enpl oyee has
a reasonabl e apprehension of serious injury to [hinself] or the
public because of the vehicle’'s unsafe condition.” 49 US. C 8§
31105(a) (1) (B)(ii) (the “Refusal to Drive Qause”). To establish a
claimunder the Refusal to Drive ause, a plaintiff mnmust show that
“(1) he engaged in protected activity, (2) his enployer took
adverse enploynent action against him and (3) there is a causa
relationship between his protected activity and the adverse

enpl oyment action.” Calhoun v. U S. Dep't of Labor, 576 F.3d 201,

209 (4th CGr. 2009) (citing Yellow Freight Sys., Inc. v. Reich

(Yellow Freight I1), 27 F.3d 1133, 1138 (6th Gir. 1994)).

Here, Marinkovic alleges his supervisor directed himto drive
“Anbul ance 159” for a patient run. Marinkovic, however, refused to
operate the vehicle based on his understandi ng that Anmbul ance 159
was unsafe because there was a carbon nonoxide |eak. After
ultimately providing Marinkovic wth another anbulance to drive,
Mari nkovi c claimed that Vasquez retaliated against himfor refusing
to drive Anbul ance 159. The Defendants argue Marinkovic cannot
show that he engaged in a protected activity because the anbul ance
Marinkovic refused to drive was not a “commercial notor vehicle”
under the statutory and regul atory definition.

The STAA defines a “commercial notor vehicle” as:

i ndi vi dual Def endants.
18
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a self-propelled or towed vehicle used on the highways in
conmerce principally to transport passengers or cargo, if
t he vehicle—

(A) has a gross vehicle weight rating or gross vehicle
wei ght of at |east 10,001 pounds, whichever is greater;

(B) is designed to transport nore than 10 passengers
including the driver; or

(C is wused in transporting nmaterial found by the

Secretary of Transportation to be hazardous under section

5103 of this title and transported in a quantity

requi ring placardi ng under regul ati ons prescribed by the

Secretary under section 5103.
49 U S.C. § 31101(1) (2012).

The undi sputed record evi dence establishes that Anbul ance 159
does not neet any of the specifications or requirenents defining a
“commercial motor vehicle.” (See Beauchesne Aff. Y 5-7, Ex. 2,
ECF No. 17-3). Thi s anbul ance weighs only 9,400 pounds, seats
approximately six individuals (see id.), and does not transport any
hazardous material nor a sufficient quantity of hazardous materials
to require placarding under the statute. (See Beauchesne Aff. T 7,
Ex. A, ECF No. 23-1). Thus, Marinkovic cannot, as a matter of |aw,
assert a viable claimunder the STAA. Accordingly, Count Il wll
be dism ssed with prejudice as to all Defendants.

3. Constructive Di scharge (Count 1V)

Count IV of the Second Amended Conpl aint alleges Marinkovic
was subject to unlawful constructive discharge. Count |1V fails as
to all Defendants because Marinkovic has failed to identify any

i ndependent basis for relief under Maryland | aw.
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Marinkovic alleges, in retaliation for refusing to drive an
unsaf e anbul ance, Fal ck began a canpai gn of harassnment intended to
force himinto an involuntary resignation. Thus, the underlying
basis for his retaliatory constructive discharge claimis based on
exactly the sane factual allegations as asserted in Count Il under
t he STAA

Maryl and | aw recogni zes the concept of constructive discharge
as a basis for damages where the enpl oyee’ s voluntary resignation
was, in actuality, an involuntary term nation of enploynment. Beye

v. Bureau of Nat. Affairs, 477 A 2d 1197, 1203 (M. Ct. Spec. App

1984). This concept can satisfy the elenent of an adverse

enpl oyment action in a substantive claim Crockett v. SRAInt’|,

943 F. Supp. 2d 565, 576 (D. Md. 2013) (quoting Baker v. Baxa Corp.

No. 09-CV-02034, 2011 W 650002, at *1 (D.Colo. Feb. 11, 2011)).
VWere, as here, however, the plaintiff relies on the sane factua

all egations for both the substantive claim and the constructive
di scharge claim there can be no independent basis for relief. See

Reed v. Action Products, Inc., No. 12-409-JKB, 2012 W. 2711051, at

*2 (D.Md. July 6, 2012) (dism ssing an independent claim for
constructive discharge, where the claimnerely restated the factua
al l egations asserted in the substantive claim.

Mar i nkovi ¢ suggests that the Court should permt his state

tort action for constructive discharge as an alternative renedy to
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his Title VIl and STAA violations.® This argunent is nisplaced.
Title VII, the STAA, and OSHA create a statutory exception to the
termnable at will doctrine. Even assum ng that public policy is
viol ated by di schargi ng an enpl oyee who participates in a protected
activity under those statutes, there can be no cause of action
where the substantive claimfails.

Mor eover, even assum ng the existence of an independent cause
of action for constructive discharge, Marinkovic has failed to
provide sufficient facts to support such a claim |In an action for
constructive discharge, the plaintiff has the burden to prove that
the “enployer deliberately cause[d] or allowed] the enployee' s
wor ki ng conditions to becone ‘so intolerable’ that the enployee is

forced into an involuntary resignation.”” Wllians v. Ml. Dep't of

Human Res., 764 A 2d 351, 364 (M. Q. Spec. App. 2000) (quoting Beye,
477 A .2d at 1201). Here, Marinkovic conplains that he was
subj ected to poor working conditions, felt ostracized from his
peers, and felt unfairly discrimnated agai nst by Vasquez because
he was a nmale. “[Mere dissatisfaction with work assignnments, a

feeling of being unfairly criticized, or difficult or unpleasant

8 To the extent Count |V can be interpreted to allege
constructive di scharge under either OSHA or Maryl and’ s Cccupati ona
Safety and Health Act (“MOSHA™), the claimsimlarly fails because
“It is well established that a private cause of action does not
exist for a related wongful discharge.” Meadows v. Contai ner
Research Corp., No. Y-82-3353, 1983 W. 30659, at *1 (D.Md. Apr. 27,
1983) (citing Taylor v. Brighton, 616 F.2d 256, 264 (6th Cr.
1980)).
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wor ki ng conditions[, however,] are not so intolerable as to conpel

a reasonabl e person to resign.” Heiko v. Col onbo Sav. Bank, F.S. B.

434 F. 3d 249, 262 (4th Cr. 2006) (quoting Janmes v. Booz-Allen &

Ham I ton, Inc., 368 F.3d 371, 378 (4th GCir. 2004)) (internal

quotation marks omtted). Thus, Count IV fails to state a claimon
which relief can be granted and will therefore be dismssed as to
all Defendants with prejudice.

4. Del i berate Failure to Supervise (Count V)

Count V alleges deliberate failure to supervise as an
i ndependent action. Marinkovic does not point to, nor is the Court
aware of, any authority recogni zing an i ndependent state law tort
action for deliberate failure to supervise under Maryland law. To
the extent Marinkovic attenpts to support his claimby relying on
case | aw anal yzi ng gender based discrimnation under 42 U S.C 8§
1983 (2012), WMarinkovic alleges neither a deprivation of any
constitutionally protected right nor that any of the Individua
Def endants were acting under color of state |aw Thus, Count V
fails to state a claimon which relief can be granted and will be
dism ssed as to all Defendants with prejudice.

5. Negl i gent Supervision (Count VI)

Count VI of the Second Anended Conpl aint asserts a claimfor
negl i gent supervision. GCount VI fails as to all Defendants because
clainms of negligent supervision based on enpl oynent discrimnation
and retaliation are not actionabl e under Maryl and common | aw.
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“[Nl egligent supervision clains ‘are derived fromthe common

| aw [and] may only be predicated on common | aw causes of action.

Brown v. Balt. Police Dep’'t, No. RDB-11-00136, 2011 W. 6415366, at

*15 (D.Md. Dec. 21, 2011) (alteration in the original) (quoting

Hammond v. Taneytown Vol unteer Fire Co., No. CCB-09-0746, 2009 W

3347327, at *4 (D.md. Cct. 13, 2009)). Here, Marinkovic’'s
negligent supervision claim is based on allegations of gender
discrimnation and retaliation under Title VII. “[T]his Court has
repeatedly disallowed negligent supervision clainms appended to
[di scrimnation clainms brought under a federal or state statute].”

Id. (quoting Geenan v. Bd. of Educ. of Wrcester Cnty., 783

F. Supp.2d 782, 791 (D.Md. 2011)) (internal quotation marks

omtted); see also WaAldrop v. Sci. Applications Int’|l Corp., No. AW

10- Cv- 0328, 2010 W 2773571, at *3 (D.Md. July 13, 2010). Because
enpl oynent discrimnation is not actionable at commobn law in
Maryl and, the Court nust dismss Count VI of the Conplaint as to
all Defendants with prejudice.

6. Tortious Interference with Econom ¢ Rel ati ons (Count
VI )

Count VII1 of the Second Anended Conplaint alleges tortious
interference with economc relations under Mryland comon |aw
against all of the Defendants. Count VII fails because Marinkovic
has failed to plead sufficient facts that support the assertion
t hat Vasquez, Watkins, and Oiveira were acting outside the scope

of their enploynent.
23



Case 1:14-cv-03069-GLR Document 44 Filed 06/16/15 Page 24 of 29

Under Maryland law, the tort of intentional interference “is

committed when a third party’'s intentional interference wth

another in his or her business or occupation induces a breach of an
exi sting contract or, absent an existing contract, nmaliciously or

wrongfully infringes upon an economc relationship.” Mcklin v.

Robert Logan Assoc., 639 A 2d 112, 117 (M. 1994) (enphasis added)

(citing Ronald M Sharrow, Chartered v. State Farm Mut. Auto. Ins.

Co., 511 A 2d 492, 497 (M. 1986)). “An agent of a party to a
contract, acting within the scope of the agency relationship, []

cannot interfere with the contract.” Goode v. Am Veterans, I|nc.,

874 F. Supp.2d 430, 447 n.12 (D.M. 2012) (citing Bagwell v.

Peninsula Reg’'l Med. Cr., 665 A 2d 297, 313 (M. C. Spec. App.

1995)).

Here, Marinkovic alleges Vasquez, Witkins, and Jdiveira
engaged in an intentional and willful canpaign of harassnment to
interfere with his enploynent at Falck. WMarinkovic sinply states,
in a conclusory fashion, Vasquez, Watkins, and Aiveira were acting
outside the scope of their enploynment; however, he provides no
factual basis to support this bald assertion. Marinkovic s bald
assertion anounts to nothing nore than an insufficient |abel and
conclusion.® Twonmbly, 550 U.S. at 555, Accordi ngly, because

Mari nkovi c has failed to plead sufficient facts that support the

°® The Court notes that this is Marinkovic Second Anmended
Conpl ai nt and, therefore, his third opportunity to properly plead
his cl ai ns.
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assertion that Vasquez, Watkins, and Aiveira were acting outside
the scope of their enploynent, Count VIl fails to state a claimon
which relief can be granted and will, therefore, be dismssed as to
al | Defendants w thout prejudice.

7. Tortious Interference with Prospective Advantage (Count
Vi)

Count VIII alleges tortious interference with a prospective
advant age under Maryl and comon | aw agai nst all of the Defendants.
Count VIII fails because Marinkovic has failed to identify a
possi bl e future economc relationship which is likely to occur.
To establish a claim of tortious interference with a
prospective advantage, a plaintiff “nust identify a possible future
relationship which is likely to occur, absent the interference,

with specificity.” Mxter v. Farner, 81 A 3d 631, 638

(Md. Ct. Spec. App. 2013) (quoting Baron Fin. Corp. v. Natanzon, 471

F. Supp.2d 535, 546 (D.Md. 2006)) (internal quotation marks
omtted). Read as generously and broadly as possible, Marinkovic
alleges interference with sonme specul ative future enploynent at
sone future tine. “The tort of interference with economc
rel ati onshi ps[, however,] ‘lies where the wongful conduct of the
defendant interferes wth plaintiff’s existing or anticipated

busi ness rel ati onshi ps. Baron, 471 F.Supp.2d at 542 (quoting

Bagwell v. Peninsula Reg'|l Md. Cr., 665 A 2d 297, 313

(Md. Ct. Spec. Ap. 1995)). “No authority suggests that a cause of

action exists to recover for tortious interference with one’'s
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occupation and livelihood in general.” |d. Marinkovic’'s contention
that he woul d have succeeded in finishing school and attaining an
alternate career in the absence of the alleged interference is
specul ative, at best, and fails to identify a future relationship
whi ch was “likely to occur.”

Even if Marinkovic does properly allege a prospective economc
rel ationship, a defendant will not be held liable for tortious
interference with a prospective advantage unless the defendant
intended to interfere with the prospective advantage. See id.
(discussing the elements of tortious interference wth a
prospective advantage). Marinkovic sinply states, in a conclusory
fashi on, that Vasquez, Watkins, and AQiveira acted with nmalicious
intent to interfere with his entire nedical career; however, he
provides no factual basis to support this bald assertion.
Marinkovic’s bald assertions anobunt to nothing nore than
insufficient |abels and concl usions. Twonbly, 550 U. S. at 555
Accordi ngly, because Marinkovic has failed to identify a possible
future relationship which is likely to occur and has failed to
pl ead sufficient facts that support the assertion that Vasquez,
Wat kins, and AQiveira acted with malicious intent to interfere with
his entire nedical career, Count VIII fails to state a claim on
which relief can be granted and will, therefore, be dismssed as to

all Defendants w thout prejudice.
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8. Conver sion (Count |X)

Count I X alleges conversion. Count IX fails because
Marinkovic has failed to assert sufficient facts to properly state
a claimfor conversion.

“A ‘conversion is any distinct act of ownership or dom nion
exerted by one person over the personal property of another in

denial of his right or inconsistent withit.” Allied Inv. Corp. v.

Jasen, 731 A 2d 957, 963 (M. 1999) (quoting Interstate Ins. Co. V.

Logan, 109 A 2d 904, 907 (M. 1954)). “Wongful deprivation of
property to which another is entitled, and not nerely w ongful
acquisition of that property, is the essence of conversion.”

Ni ckens v. Muwunt Vernon Realty Gp., LLC, 54 A 3d 742, 757 (M.

2012) (citing Darcars Mdtors of Silver Spring, Inc. v. Borzym 841

A. 2d 828, 836 (MI. 2004)). A defendant |iable for conversion nust
have exerted sone physical act of unlawful control with the intent

nerely to engage in the physical act. See Darcars, 841 A 2d at 836

(di scussing the el enents of conversion).

Here, Marinkovic alleges he was w thout his phone for hours
before retrieving the phone fromhis shift manager in the |ost and
found. Further, Marinkovic alleges the simcard was renoved from
the phone and replaced with one that was two years old. As a
result, he alleges his phone was danaged beyond repair and he spent
si xteen days trying to locate a suitable replacenent.

Mari nkovi ¢ asserts only that his phone was gone for a few

27



Case 1:14-cv-03069-GLR Document 44 Filed 06/16/15 Page 28 of 29

hours and that it was damaged when he regai ned possession. He
fails to offer any facts that support the allegation that Vasquez,
or any other Defendant, intentionally exerted any physical act of
unl awful control. To the extent he does allege Vasquez
intentionally exerted physical control of his phone, he does so
using insufficient |abels and conclusions. Twonbly, 550 U. S. at
555. Thus, he sinply fails to assert sufficient facts to properly
state a claimfor conversion. Accordingly, Count I X fails to state
a claimon which relief can be granted and will be dism ssed as to
al | Defendants w thout prejudice.
[11. CONCLUSI ON

For the reasons given above, Marinkovic’s Mtion to Amended
Conplaint (ECF No. 33) is GRANTED in part and DENIED in part. The
Motion is GRANTED with respect to Counts I-1X and DENIED wth
respect to Count X Marinkovic’'s Mtion for Cerk’s Entry of
Default (ECF No. 26), Mdtion/Suggestion for Recusal (ECF No. 28),
Motion to Strike Defendant Aiveira’s Mdtion to Dismss (ECF No.
42), and Mdtion to Strike Mtions of Defendants (ECF No. 27) are
DENI ED. The Moving Defendants’ Mtions to Dismss Anmended
Complaint or, in the Alternative, for Summary Judgnent (ECF Nos.
17, 29), and Huntemann, Rosenond, Vasquez, and WAt kins' Suppl enent
to Motion to Dismss Anended Conplaint or, in the Alternative, for
Summary Judgnent (ECF No. 23) are GRANTED. Counts | and |1l are
dism ssed with prejudice as to all the Individual Defendants,
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Counts Il and IV-VI are dismssed with prejudice as to all
Def endants, and Counts VII-I1X are dism ssed without prejudice as to
all Defendants. All Individual Defendants are DI SM SSED fromt he
case.® A separate Order will follow
Entered this 16th day of June, 2015
/sl

CGeorge L. Russell, 111
United States District Judge

1 The only remaining Counts are Counts | and IlIl as to
Def endants Falck EMS Holdings, Inc., Falck A/'S, The Lundeck
Foundati on, Kirkbi, and MedStar Health. Pursuant to Federal Rule
of Gvil Procedure 4(m and Local Rule 103.8.a, a defendant nust be
served within 120 days after the conplaint is filed. To date, the
Court has no record that any of the remaining Defendants have been
served.

In Iight of Plaintiff’s indigency status, the United States
Marshal shall effect service of process on the remaining
Def endants. See Fed.R Gv.P. 4(c)(2). It does not appear, however,
that Plaintiff has furnished U S. Marshal service of process forns
or summonses for the remaining Defendants. Until Plaintiff cures
this problem service shall not be issued. The Cerk shall be
directed to nmail a copy of the Marshal form and summonses for each
remai ni ng Defendant to Marinkovic, who nust conplete and return
them to the Cerk within twenty-one days from the date of the
acconpanying Order. Once the forns and sumonses are received, the
Clerk and the U S. Marshal are directed to take all necessary steps
to effectuate service of process.

Marinkovic is forewarned that failure to effect service of
process within ninety days of the date of the acconpanying O der
may result in dismssal wthout prejudice of the renaining Counts.
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