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This matter is before the court on the Petition of Steven S. Porter for Panel 

Rehearing and Rehearing En Banc. We also have a response from the appellant and Mr. 

Porter’s reply. 

Upon consideration, we grant panel rehearing only to clarify that the prior opinion 

addressed only the award of summary judgment to the defendant. The Court did not 

address, one way or another, whether the defendant can present the same-action defense 

in the district court's further proceedings.  

In light of this limited grant and clarification, and noting the request for en banc 

consideration was dependent on it, that part of the petition seeking en banc review is 

denied as moot.  

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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