Office of Administrative Law Judges
11 11 20th Street, N.W.
washington, 0 C. 20036

U.S. Department of Labor

In the Matter of
Case No. 82-CpA-22L—
CAMPESI NOS UNI DCS, INC. : 83-JTP-3
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ORDER ,

On Novenber 30, 1983, a Prehearing Conference regarding the ’
above-captioned cases was held before the undersigned. One of :
the subjects discussed at that Conference was the objection of the
attorney for the Gant officer to Conplainant's request to depose
certain witnesses and call them to testify at the hearing in these
cases. 1/ The objection of the attorney for the Gant Oficer is ,
based on the "deliberative orocess" privilege. On Novenber 30, '
1953, 1 ruled, orallv, that the Conplainant would be able to depose
and call these witnesses but that the questions would be limted
in scope: to questions of facts, factors considered in reaching a
deci sion and of wundue influence, prejudice or bias. | now follow-
up ny ruling in witing with the reasons therefor as outlined bel ow

The Departnent of Labor's Solicitation for Gant Application
(sga) criteria for the Job Training Partnership Act (JTPA) grant
selection, as published in 48 Fed. Reg. 23932 (1983), required the
Departnment to set up conpetitive review panels of three nenbers to )
rate individual grant applications. Conplainant has asked to
question these w tnesses through depositions and at the hearing.

The attorney for the Gant Oficer raised objections at the Prehear-
ing Conference to these requests based on the "deliberative process”
privilege. Mre specifically, he objected that any questioning of

t hese panel nenbers would have a "chilling" effect and adversly
affect the Department's sel ection process, although he was w | ling
to permt Oguestl oning to show undue influence, prejudice or Dbias.

The G ant ficer's attorney cited two cases which support his

posi tion: U.S. v. Anmerican Tel ephone and Tel egraph, 524 F. Supp.
1331 (n. D.C. 1981, and Kai ser aluminum and Chem cal Corporation

v..US., 157 F. sSupp. 939 (Ct. CI. 1981).

The court in U.S. v. Anmerican. Tel ephone and Tel egraph, supra,
stated that in that partrcuiar case the reasons underlying various
deci si ons of nmenbers of the Federal Conmunications Comm ssion (FCC)

1/ .In a separate order, | denied the Gant Oficer's Mtion
to Dismss case nunber 82-CpA-22 an? granted Conplainant's Motion
to Consol i date case nunbers 82-cpa-22 and 83-JTP- 3. Since these
cases are now consolidated, Center for Enploynent and Training's
intervention in 83-JTP-3 applies to 82-CPA-22 as well.
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or their understanding of what those decisions neant are part of
the agency's deliberate process and as such are clearly privileged.
Id at 1387. Therefore, the Court held that guestions which tended
to e mental processes of individual members of the FCC
e permitted. Id. The Court's rationale was that "dis-
closure—or 1ntra-agency deliberations and advice is injurious to
the government's consultative function because it would tend to
inhibit the frank and candid discussion that is necessary for an
effective operation of government." |d. The Court also said that
t hi s “deliberative process” privilege is qualified, rather than
absolut€, anditsvalrarty rn partrcalrar circunstances depends
upon balancing the public interest in nordisclosure and the need
for the information as evidence. ld at 1386 n 14. The Court
stated that an exception to this privilege is nmade where there are
allegations ot mil.sbehavior at
effECTr s NOU Brivileged . Id at 1389 1T that case, the Court

' me eTephone and Tel egraph (AT&T) to question FCC
staff menbers on whether they exerted inproper or undue influence
upon Conmi ssion nenbers; that is, on wheTNET TREIT TALIUENCE O
t he Commi ssion exceeded bounds set by the rules or customary prac-
tices of that agency. |d. For a sim/lar decision and rationale,
see Carl Zeiss stiftuna.v. V.E.B. Carl Zeiss, Jena, 40 F.R D. 318
(D.D.C. 1966), aff'd on opinion below, 384 F.2d 9/9 (D.C. Cir.
19671, cert den., 384 U'S. 952 (1967).

~ The court in_Kaiser Alum num supra, described the public
policy behind this privilege as Dbeing one of open, frank discussion

%g:gfgn_smw concerni iJ_administrative actiom.
57 F. Supp. at 946. In this case, the Court held that disclosure
of an advisory opinion on an intraoffice policy was so contrary to
the public interest that the United states would be permtted to
claimthe executive privilege ofnondisclosure. |Id. The Court
reached this conclusion after considering the circunstances around
the demand for the docunent in order to determine whether i ts
production was injurious to the consultative functions of govern-

ment. |d.

The Suprenme Court has stated, in regards to a suit brought
under the Freedom of Information Act, that, in the absence of a
claim that disclosure would #'eopardi ze state secrets, memoranda
consi st i ndg of only conpiled tactual material or factual naterial
cont al ne in deliberate nmenoranda and severable from its context
woul d be generally available for discovery by private parties in
litigation with the government. ‘Envirenmental Protection Agency V.

Patsy T. Mnk, 410 U S. 73, 87, 88.'

with t hese orinciples of law in mind, I ruled that while the
questioning of conpetitive review panel nenbers by NRO woul d be
permi tted, the scope of questioning would be limted to certain

areas.

H
i
1



-3 -

While not a commonly recognized privilege, the privilege of
deliberative process has been followed by the courts and its claim
by the Grant Officer is hereby followed by me within the limita-
tions established by the cour ts. The basic rationale behind this
privilege is to protect the mental or thought processes of agency
members anmd to encourage open and frank discussion. But, as the
court said in U.S. v. American Telephone and Telegraph, supra, the
privilege is qualified, rather than absolute, and before-may be
invoked in a particular case, the competing concerns of the public
interest in non-disclosure and the need for the information as
evidence must be balanced. It is this balancing process and the
limitations placed on the privilege by the courts that caused me
to limit the scope of questioning of panel members in this case.
This limitation in scope resulted after I balanced the Department
of Labor* interest in protecting the deliberate process which
resulted in the non-selection of CUI and the selection of CET ard
in continuing this process in the future by providing some protec-
tion to these panel members versus CUI's need to obtain evidence
of this process, through the questioning of panel members, so as
to enable it to present its case fully and accurately. Also, as
I stated above, the courts have not extended this privilege to
prevent questioning on factual matters or where there are allega-

tions of undue influence, prejudice or bias. In view of the above,
I limited the scope of _deposing amd questioning panel members to

FACTS, TacTors that led to a decision, an.3 undue influence, prejudice
or bias. Any problems with this liml tation shall be dealt with as

thev—artse.

Deputy Chief Judge

Dated: 13 DE% 1983

Washington, D.
EET:PC: jeh



