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DECI SION AND ORDER

This is a proceeding arising under Section 166(a) of the
Job Training Partnership Act, as anended, 29 U S.C. §1576
(hereinafter referred to as the Act), and the pertinent
regul ati ons promul gated thereunder, as a result of the County
of Suffolk's protest of its non-selection as a sponsor for

the Mgrant and Seasonal Farnmworker (MSFW Program for
Suffol k County, New York.

E-ALJ-000312



Statenent of the Case

On !va% 27, 1983, a Solicitation for Gant Applications
was published in the Federal Register requesting pre-
application for Fiscal Year 1984 migrant grants. On

July 8, 1983, the County of Suffolk (hereafter "Petitioner")
submtted its proposal to the U S. Departnent of Labor. The
proposal was forwarded to the grant selection panel, Enploynent
and Training Admnistration, and was rated in accordance wth

the criteria in the Solicitation for Gant Applications.

There were three proposals for the same geographical
area in New York. Petitioner and the State University
of New York (hereinafter "suny") applied only for Suffolk
County while the other applicant, Rural New York Farmorkers
Qpportunities, Inc. (hereinafter "Rural New York"). applied
for a grant for the entire state. Petitioner received a
score of 46.6 and SUNY received a score of 40.3 fromthe
rating panel. The high scorer, Rural New York, received a

score of 70.0, and based on its high score, Rural New York
was recommended for selection and was subsequently awarded

t he MSFW grant.

On August 26, 1983, the Gant Oficer notified
Petitioner of its non-selection and informed the organization
of its right to petition the Deputy to the Special Counsel,
Enpl oyment and Training Admnistration, for reconsideration,
pursuant to 20 C.F. R §689.503.

A petition for reconsideration was duly filed and the
Deputy to the Special Counsel reviewed the Gant Oficer's
deternmination. On Septenmber 23, 1983, the Deputy to the
Speci al Counsel informed Petitioner that he had affirnmed the
Gant Oficer's decision to award the grant to Rural New
York. Pursuant to 20 CF.R §676.88(f), Petitioner
requested a hearing before the U S. Department of Labor's
O fice of Administrative Law Judges. hereafter, a hearing
was duly held before the undersigned. At the hearing, Gant
Oficer's Exhibits B, C, and D, all marked for identification
only, were subnmitted for in canera inspection. By order
dated January 9, 1985, Exhibits B and D and a portion of
Exhibit C were received in evidence, with appropriate pro-
visions for rebuttal evidence. Subsequently, the parties
submtted post-hearing briefs; the Gant Oficer forwarded



a Mtion for Leave to file a Reply Brief together with his
Reply Brief. In response thereto, Petitioner stated that it
does not oppose the G ant Oficer's notion, provided that
its owmn Reply Brief is simlarly considered. The notion and
cross-notion have been granted, and the Reply Briefs of both
parties have been considered.

Fi ndi nas of Fact

1. The grant proposal submitted by Rural New York
was for a statew de program whereas the Petitioner's proposa
pertained only to a |local, countyw de program

2. Both of the grant proposals, as well as the
SUNY application, were evaluated by three reviewers, on the
basis of four criteria: (a) admnistrative capability;
(b) program experience; (c) program approval and delivery
system and (d) |inkages and coordination.

3. Two of the reviewers downgraded the Petitioner's
proposal, in part, because it was a countyw de, not a statew de,
proposal .

4. The handwitten sunmary of the panel report for
m grant proposals anal yzes the strengths and weakness of each
application. In pertinent part, it states the follow ng:

Far mwor kers Opportunities
New York - Rural New York

Strengt hs
Overall track record is good
Good know edge of |abor market
Sound rationale for program m x
Very good l|ist of I|inkages

Weaknesses
Needs nore detail on staffing
and eval uation
Did not nmeet all goals for 1982
and 1983



New York - Suffolk County

Strength )
Fair 3job in assessing needs of MSFW5

Weaknesses

Staffing is vague

No substantiation of their experience
in serving MSFWs

Poor description of program
activities and |abor market

No information on types of

training to be provided

Li nkages are not docunented

5. The final aggregate average ratings were:
Rural New York - 70
County of Suffolk - 46.6

6. Rural New York was awarded the MSFW grant, and the
two conpeting proposals were not selected.

Concl usi ons of Law

Adm nistrative agencies are accorded a considerable
el ement of discretion in the awarding of grants of federa
funds. As in governnent procurenent cases, the validity of
an exercise of such discretion may be challenged only upon a
cl ear showi ng that the agency action was arbitrary or
capricious, an abuse of discretion, or was not in accordance
with law. ~ See Tackett & Schaffner, Inc. v. United States,
633 F.2d 940 (C. Ci.‘L98%); Broaden v. Harris, 451 F.Supp.
1215 (WD. Penn. 1978). o0 overturn an agency action, a
petition nust show that it |acks any rational basis
Wobl aski v. Hanpton, 528 F.2d 825 (7th Cr. 1976).

_ In weighing the evidence according to these standards,
it should be noted that the non-selected applicant has the
burden of establishing the facts and its entitlenment to the
relief requested. 20 C.F.R §676.90. See also Henry v.

| mmi gration and Naturalization Service, 552 F.2d7130

(5th Gr. 1977).




Petitioner alleges that the Gant Oficer's evaluation
of its proposal, under the same criteria as those used in
considering Rural New York's application was arbitrary,
capricious, and wthout |awful authority, because it ‘inproperly
penal i zed |ocal, as opposed to statew de, applications. It
also asserts that the Gant Oficer's stated Preference for
statew de applications does not provide specific guidelines
for fair conpetitive point evaluations. [t further contends
that the reviewers' deduction of points was arbitrary and
capricious, and that one reviewer, in particular, incorrectly
penalized it, in that he failed to note that it was |imted
to countyw de inpact.

Petitioner% case is based largely upon its sincere belief
that its proposal was nore neritorious than that selected.
In review ng adm nistrative action, however, we do not determne
the wi sdom of such action or substitute our judgnent for that
of the agency. See Sineon Managenent Corp. v. Federal Trade
Commi ssion, 579 F.2d T137, 1147 (19/8); Woni ng Hospital
Association v. Harris, 527 F.Supp. 551 (D Wo. 1981)
aff'd, 727 F.2d 936 (10th Cir. 1984). In the present' case,
the three grant applications which had been submtted were
carefully reviewed and evaluated in a nulti-tier process.
Though reasonable mnds nay differ as to the nunber of rating
poinfs that a statew de proposal, rather than a countyw de one,
Is worth, it is within the Gant Oficer's discretion to
regard the former as a factor in making his selection. The
"statewide" factor is only one of many which were considered
b%/ the Grant Officer, and it was not so dispositive as to
effectively prevent neaningful conpetition. See, e.g, Inre
State of Maine, 84-JTpP-2 (Final Decision and Order, céenber 31,
1984). Furthernore, the selection of Rural New York has not
been shown to be the result of bias, prejudice, undue influence
or favoritism

| am constrained to conclude that it has not been
established that the Gant Oficer's determnation was



CRDER

In view of the foregoing, the non-selection of Suffolk
County Departnent of Labor as a sponsor for the Mgrant and
Seasonal Farworker program for Fiscal Year 1984 is hereby in

all respects confirned.
RGBE T J. FE 225%222;2&1%7/
Admi 1strat7z Law Judge

Dated: 2 8 MAY1985
Washi ngton, D.C

RIF/ mmi



SERVI CE  SHEET

Case Nane: USDOL v.

Case No.

County of Suffolk
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A copy of the foregoing DECI SI ON AND ORDER

was nuiled to each of the following persons at the addressSes
listed below on the follow ng date:

Dat e:

By:

Vincent C. Costantino, Esq.
Ofice of the Solicitor/USDOL
Room N- 2101

200 Constitution Ave., N W
Washi ngton, D.C 20210

Patrick J. Barton, Esq.
Department of Law
Counsty of Suffolk

H. Lee pennison Buil ding
Veterans Menorial H ghway
Hauppague, NY

M. Edward A. Tonthich
Gant Oficer/USDOL/ ETA
Room 7122 Patrick Henry Bl dg.
601 D Street, N W

20213

Washi ngton, D.C

Annelies Prudenti, Director
County of Suffolk Dept. of Labor

455 \Weel er Road
Hauppauge, NY 11788

M. David 0. WIlians

O fice of the Special
Counsel/USDOL/ETA

Room 5100, Patrick Henry Bl dg.

601 D Street, N W

Washi ngton, D.C 20213
Dougl as Cochennour, Director
Division of Financial Policy,

Audit & Cl oseout, USDOL/ETA
Room 5106, Patrick Henry Bl dg.
601 D Street, N W
Washi ngotn, D.C 20213

Legal Techniclan

Harry L. Sheinfeld, Esq.
Counsel for Litigation/USDOL

Room N-2101
200 Constitution Ave., N W

Washington, D.C. 20210



