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THE UNDER SECRETARY OF LABOR

WASHINGTON, D. C.
20210

In the Matter of
STATE OF MAI NE

)
V. ) Case No. 84-JTP-2
)
U. S. DEPARTMENT OF LABOR )

FI NAL DECI SI ON_ AND ORDER

St atenent of the Case

This case arose under the Job Training Partnership Act
(Act or JTPA), 29 U S.C 1501 et seq. The State of Mine
(through its Departnment of Labor, and hence hereinafter re-
ferred to as the MDOL) protests the award of a JTPA M grant
and Seasonal Farmwrkers (MSFW programgrant to the Penobscot
Consortium (Consortium). The MDOL contends that the grant
awarded to the Consortiumby the Gant O ficer was inproper. -
The U S. Department of Labor (USDOL) Administrative Law Judge
(ALJ) hearing this case supported the MDOL's contention and
directed that the Fiscal Year (FY) 1984 grant for MSFW program
services in Maine be awarded to the MDOL for the renainder of.
the grant period. Follow ng receipt of the exceptions, the
case was accepted by the Secretary for review.

To insure that grants would be awarded in a fair and
conpetitive manner, the Gant Oficer established a panel to
review and rate the applications of potential service delivery

agents. Each application was then independently rated on a
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series of factors detailed in the published solicitation of
grant applications. To preclude the replacenent of an incum
bent service delivery agent when the application rating scores
were mninmally different, a bonus of three points was awarded
to each imcumbent Within three points of the otherw se highest
scoring applicant. This bonus was above the 100 points each
applicant could earn pursuant to the announcenent factors. The
Gant Oficer's reasoning in support of the bonus allocation
was that selection of an incunbent would not incur start up
costs and a continuation of existing services would entail no
di sruption of the participants' prograns.

The ALJ concluded that there was "no | egal basis in the
record to support [the Grant Oficer's] decision to award the
grant to [the consortiunj, and . . . that the grant should
have been awarded to MpoL"; and, accordingly, ordered the
Gant Oficer "to take appropriate action specified in 20 CF. R
633.205(e)," i.e., to take the grant away fromthe Consortium
and award it to the MDOL for the renmainder of the grant period.

Findings and Concl usi ons

| find and conclude that | may consider the question of
whether the Grant Oficer's selection procedures and ultimte
sel ection of the Consortiumas the Miine FY 1984 MSFW grantee

were in substantial conpliance with the Act; that the G ant
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O ficer's procedures and selection were in substantial conpli-
ance; and that his determ nation should be affirned.

In adjudicating this natter, | have an obligation not
only to those inmmediately involved but also to the mgrant ang
seasonal farmworkers in Miine who are the ultimate intended
beneficiaries of the MSFWgrant here in question. At the very
| east, a transfer of management of MSFW program service before
the completion of a grant period on the ground of inproper
selection of the grantee, would potentially disrupt the deli-
very of that service to the target population. In view of that,
it is ny responsibility to determ ne whether actual wong has
been done before contenplating corrective neasures that could
cause harmto the ultinmate intended beneficiaries of the Act.

The JTPA specifies, at 29 U S.C 402(c)(l), that, "[iln
awar di ng any grant or contract for services under this section,

the Secretary shall use procedures consistent with standard com

petitive governnent procurenent policies" (enphasis supplied).
This is the standard to be used by the Giant Oficer in select-
ing a grantee. It does not require rigid adherence to the de-
tailed regulations pertaining to competitive procurement. It
insists only that the procedures used are consistent with the
policies that underlie those regulations. It recognizes that
the delivery of social services involves a process which deals

with different problenms than those confronted in ordering
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materials. The subtleties and conplexities of dealing with
ghis type of service delivery entail greater reliance on the
expertise and judgnment of the Gant Oficer.

Recogni zing that, the standard allows the Gant Oficer
flexibility in devel oping selection processes. \Wile others
mght differ as to the number of bonus points incunbency m ght
be worth in rating applicants, it is within a Gant Oficer's
discretion to regard actually "being in place" as a factor in
selecting a service delivery agent. Provided that any one
factor should not be so dispositive as to effectively choke
of f meaningful conpetition, | do not find the inclusion of
that elenment to be arbitrary and capri cious.

Order

Accordingly, it is Odered that the decision of the Admni-

strative Law Judge IS REVERSED.

i S I

Under Secreta;yf6f Labor

Dated: DEC 31 1984
Washington, D.C
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