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This case arises under the Conprehensive Enployment and Training Act
(CETA), 29 U S.C. §§ 801-999 (Supp. V 1981), and the Job Training
Partnership Act (JTPA), 29 U.S.C. §§ 1501-1781 (1982). Y o July 13, 1987,
Admi ni strative Law Judge (ALJ) Charles P. R ppey issued a decision and order
affirming the Grant Oficer's disallowances of charges by the Conplainant,
ORO Devel opnent Corporation, Inc. (ORO, a grantee under both CETA and
JTPA.2/ Specifically, the ALY affirmed disallowances for $1,114 in interest
payments incurred by ORO in connection with the purchase of a tel ephone

system and $32,251 paid by ORO for |egal and consultation services for

1/ CETA was repealed by JTPA on Cctober 13, 1982, but CETA administrative
and judicial proceedings pending on that date were not affected. 29 US.C
§ 1591(e).

CETA and JTPA are administered through inplenenting regul ations found
at 20C.F.R Parts 675-680 and 20 CF.R Parts 626-636 (1987), respectively.

2/ |n the Matter of ORO_Devel opnent Corporation v. U S. Departnent of Labor,
Case No. 86-JTP-6, Decision and Order (D. and 0.).
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representation in the negotiation and appeal of disallowed costs under
prior, expired CETA grants. The ALJ held that interest costs are
di sal | owabl e under O fice of Management and Budget (OVB) Circular A-122. 3/
Further, he held that the charges for "representation services .,, clearly
did not relate to activities under these grants which were the subject of
this audit, but rather to certain expired grants which were not the subject
of this audit," and he disallowed those ambunts. &/
BACKGROUND
On February 24, 1986, the U S. Department of Labor's Ofice of
I nspector Ceneral issued a Final Audit Report E74 (Audit Report No. 09-5-041-
03-365) concerning ORO’'s JTPA grant (99-4-0288-56-162-06), and three CETA
grants, (99-3-0288-56-185-02, 99-2-288-31-36, and 99-1-288-48-11). On June
13, 1986, Charles A. Wod, Jr., Contract/Gant Oficer, Chief, D vision of
Audit, O oseout and Appeals Resolution, issued a CETA/JTPA Gant Final
Deternination & and sent it to M. Jose Angel CGonez, Executive Director of

ORO. The Final Deternination Z/ disallowed $1,114 in interest costs

3/ oB Gircular A 122, Attachrment B, § 19.a. was issued June 27, 1980, and
provi des:

Costs incurred for interest on borrowed capital or
temporary use of endowrent funds, however represented,
are unal | owabl e.
45 Fed. Reg. 46,026, 46, 030.
4 p. and 0. at 1.
2/ Adninistrative File (A F.) at 21-82.
8/ A F. at 5-13.
I/ AF. at 11. The Final Determination indicates that the JTPA grant was
Nunber 99-4-0288-56-162-a. The A F. at 83 shows that grant nunber to be

99- 4- 0288- 56- 162- a. This appears to be a transcription error, and there is
no suggestion that two different grants are in question. The error is
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incurred in the purchase of tel ephone equipnent, and $32,251 in legal and
consulting fees incurred in ORO's appeals of earlier final determnations
involving a number of ORO’s expired CETA grants. The Gant Officer held
that QrRO's appeal of those earlier final determnations becane a claim
agai nst the governnent, and that costs thus incurred are unallowable. 8/

ORO requested a hearing before the Ofice of Administrative Law Judges.
The hearing was held on March 31, 1987, and both parties submtted post-
hearing briefs. TheALJ had indicated that if either party wished to a file
a reply brief, that party should subnit a notion to the ALJ within 5 days
fromthe receipt of the other party's brief. Each party sent its brief to
t he ALJand opposing counsel on July 6, 1987. 3/ By letter dated July 13,
1987, counsel for ORO requested the opportunity to file a reply brief in
response to the Grant Officer's Post-hearing brief. 10/ However, on that
date, the ALJ issued his Decision and Order affirmng the Gant Oficer's
di sal | owances. ORO tinmely filed exceptions tothe ALJ's decision and on
August 24, 1987, the Secretary issued an order asserting jurisdiction. 1/

Both parties filed initial briefs before the Secretary, and pursuant to

repeated at various places in both the June 13, 1986, transmittal letter and
the Final Determnation.

8/ AF. at 12.

8/ See Certificate of Service, Post-hearing Brief of ORO Devel oprent
Corporation; Certificate of Service, Post-hearing Brief of the Grant Oficer.

19/ The only copy of this request in the record is Attachment A to ORO
Devel opnent Corporation's Reply Brief to the Secretary, dated Decenber 11,
1987. A conputer docket entry reflects that the request was logged in at
the Ofice of Adninistrative Law Judges on July 20, 1987.

11/ |n the Matter of ORO Development Corporation v. U.S. Department of
Labor, Case No. 87-JTP-6, Secretary's Order Asserting Jurisdiction.




4
ORO's Consent Mdtion and the Secretary's Order Mdifying Briefing Schedul e,
i ssued on Novenber 5, 1987, ORO filed a Reply Brief with the Secretary.
DI SCUSSI ON

ORO's Due Process Cains

0RO contends that the Gant Officer’s failure to indicate in the Final
Determination the legal basis relied upon by the ALJ when he later affirnmed
the disallowance for representational charges denies ORO due process. The
Gant Oficer's Final Determination disallowed ORO's clainmed | egal and
consulting fees, finding that "[o]nce the grantee appeals the G ant
Oficer's Final Determnation, the grantee's appeal becones a claim against
the government,” and he determ ned that "because nost of the grantee's
documentation indicated that these costs were incurred for a claim against
the government ... $32,251 are disallowed. ” 12/ The Grant Officer
referenced OMB Circular A-122, Attachnent B, Paragraph 34(d) (June, 1980)
and Farmworker Bulletin No. 84-14 in reaching his determ nation.

Al though the ALJ did not base affirmance on the rationale considered by
the Final Determination, the ALJ's decision followed relevant regul ations
and rules of cost principles. See infra pp. 7-11. In considering an
appeal , an ALJ is not inextricably bound to the Gant Officer's
interpretation of the law in the final determnation, in fashioning his
decision. Nor is there any regulatory requirenent that a final
determ nation provide a total legal review for the bases of the

di sal | owance.

12/ A F at 12.
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A final determnation 13/ nust indicate that informal resolution

efforts have failed; list the matters upon which the parties continue to
disagree; list any nodifications to the factual findings and conclusions
that were in the initial determnation; list the sanctions, corrective

actions and nodifications to the grant or program ordered by the Gant
Officer; and informthe parties of their right to appeal.. The record shows
that the June 13, 1986, letter to M. Jose Angel CGomez, Executive Director
of ORO, fromCharles A, Wod, Jr., Contract/Gant Oficer, and the attached
copy of the Final Deternmination neets the regulatory requirenments. 14/

ORO al so contends that it was deni ed due process because of its
inability to effectively challenge the legal theory that prior grant costs
cannot be allocated to subsequent grants while the case was at the ALJ
level. ORO's Initial Brief to the Secretary, dated COctober 19, 1987, at 9,
12, 13; OROs Reply Brief to the Secretary, dated Decenber 11, 1987, at 3-9.
The transcript of the March 31, 1987, hearing shows that the question of

allocating prior grant costs to the grants at issue was raised, Transcript

13/ The pertinent language in the regulations at 20 CF.R § 636.8(e)(2)
provi des:

‘(2) The final determ nation shall:

(i) Indicate that efforts to informally resolve matters
contained in the initial determnation pursuant to
paragraph (a) of this section have been unsuccessful;
(ii) List those matters upon which the parties continue
to disagree;

(iii) List any nodifications to the factual findings and
conclusions set in the initial determnation;

(iv) List any sanctions, and required corrective
actions, including any other alteration or nodification
of the plan, grant, agreement, or program ordered by the
Gant Oficer; and

(v) Informthe parties of their opportunity to request a
hearing pursuant to these regul ations.

14/ A F at 5-13.
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(T.) at 24-34, and that the ALJ expressed the view that ORO‘s position was
"a very unusual proposition." T. at 32. ORO, as the party challenging the
di sal |l owance had the burden, and the opportunity, to present its position on
this issue, as well as all others. ORO did not object to continuing the
hearing. Since the post-hearing briefs of the parties were not submtted
until after they received the transcript of.the hearing, T. at 101, the
col | oquy anong counsel and the ALJ on the allocation point was available to
orOWhile it was preparing its post-hearing brief. ORO did not reference
the point in its brief to the ALJ although the Grant Oficer discussed it in
his post-hearing brief. After receiving the Gant Oficer's brief, ORO
subnmitted a request dated July 13, 1987, asking for an opportunity to subnit
a reply brief, but the ALJ, who did not receive the request unti
July 20, 15/ had al ready issued his decision. ORO tinely appealed the ALJ's
decision and on August 24, 1987, the Secretary asserted jurisdiction in this
case, Staying the ALJ's decision. In its exceptions and its two briefs to
the Secretary, ORO has exercised its opportunity to fully present its
argunents concerning the issue of allocating prior grant costs to later
grants. ORO s decision not to develop its position on the issue at the
hearing and not to address it in its brief to the ALJ cannot be converted
into a denial of due process. Moreover, any prejudice to ORO in not
replying to the Gant Oficer's brief before the ALJ has been cured by its

full exposition of the point in its filings before ne.

S

See n.1 O, supra.
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[, Paynent of Expenses for Expired CETA Gants with Funds from Subseouent

CETA and JTPA Grants

When ORO entered into its agreenent with the Department of Labor to

carry out the provisions of JTPA Section 402, the Mgrant and Seasonal

Far mwor ker Program 29 U.S.C. § 1672, ORO assured the Gant Oficer, that it
would conply with, inter alia, the requirenents of 41 C F.R § 29-70. 16/

Li kewi se, when it entered into agreement with the Labor Department pursuant

to CETA grants Nos. 99-3-0288-56-185-02, 1/ 99- 2- 288- 31- 36, 18/ and 99-1-
288-48-11, 13/ oro agreed to conply with the applicable CETA rules and

regul ations.  The applicable provisions of the regulations concerning

al | owabl e costs for JTPA grants are found at 20 C.F.R § 633.303(a) and (b). 29/
The applicable provisions of the regulations concerning allowable costs for

CETAgrants are found at 20 C.F.R §§ 676.40 and 676.40-1(a). 2L/ The

16/ A F. at 83.
17/ 14. at 166.
18/ 14. at 230.

19/ 14. at 831.

20/5ection 633.303 is entitled allowable costs and provides in pertinent
part:

(a) Ceneral. To be allowable, a cost must be
necessary and reasonable for proper and efficient
adm nistration of the program be allocable thereto
under these principles, and except as specifically
provided herein, not be a general expense required to
carry out the overall responsibilities of the recipient.

(b) Unless otherwi se indicated below, direct and
indirect costs shall be charged in accordance with 41
CFR part 29-70 and OMB Gircular A-122.

21/ The relevant portions of section 676.40, allowable costs, provides:

(a) GCeneral. To be allowable, a cost nust be
necessary and reasonable for proper and efficient
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regul ations for both programs reference the public contracts requirements in
title 41 of the Code of Federal Regulations 22/ whi ch incorporate OVB

Grecular A-122, "Cost principles for nonprofit organizations". 23/

adm nistration of the program be allocable thereto
under these principles, and, except as specifically
provided herein, not to be a general expense required to
carry out the overall responsibilities of the recipient.

* * * *

(d) Restrictions on use of funds.

* * * *

(2) Funds nade available through one grant or
Annual Plan subpart may not be used to support
costs properly chargeable to another grant or
Annual Plan subpart with the exception that
funds available for administration shall be
pool ed under a separate subpart and used to
cover all allowable admnistrative costs
incurred under the Annual Plan (section
123(f)).

In section 676.40-1, allowable CETA costs, the regulations provide further:

(a) Except as nodified by these regulations, the cost
principles to be used in determning allowable CETA costs
are referenced in 41 CFR 29-70.103 "Cost Principles."

22/ The regulations in 41 CF. R Part 29-70 were last published in CF.R in
1984. They have been superseded but remain applicable to all contracts
(such as those in issue here) that preceded the April 1, 1984, effective
date of the successor provisions. 41 CF. R, Editorial Note at 4 (1987).

23/ The regul ation for cost principles set out in 41 CF. R § 29-70.103
(1984) provides in relevant part:

In deternmining allowable costs under a grant or
agreenent, the DOL agency shall use Federal cost
principles referenced in this section which are
applicable to the recipient's organization; shall ensure
that each recipient receives a copy of applicable cost
principles; and shall allow only those costs permitted
under the cost principles which are reasonabl e,
al l ocabl e, necessary to achieve approved program goal s,
and which are in accordance with DOL agency policy and
terns of the grant or agreement. The followi ng cost
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OMB Circular A-122, issued June 27, 1980, to the heads of Executive
Departnents by the Executive O fice of the President, established
government -w de principles to be followed in determning the cost of work
performed by nonprofit organizations under grants by federal agencies.
Attachment A, Part 4, concerning allowable costs, at (a)(3), allows costs
whi ch are necessary to the overall operation of the organization even if a
direct relationship to a particular cost objective cannot be shown.
However, such costs are restricted to the particular award for which they
were incurred and may not be shifted to other federal awards to overcone

funding deficiencies or avoid restrictions inposed by |aw or by terms of the
award. 24/

principles apply:

* * * *

(c) O&her nonprofit orzanizations. OVB Circul ar
A-122 entitled, "Cost principles for nonprofit
organi zations," provides principles for determning
costs applicable to grants and agreenents with nonprofit
organi zati ons.

24/ OvB Circular A-122, Attachnent A, 9§ 4, entitled, allocable costs,
provi des:

a. A cost is allocable to a particular cost
obj ective, such as a grant, project, service, or other
activity, in accordance with the relative benefits
received. A cost is allocable to a Governnent award if
it is treated consistently with other costs incurred for
the sane purpose in like circunstances and if it:

(1) Is incurred specifically for the award.

(2) Benefits both the award and other work
and can be distributed in reasonable
proportion to the benefits received.

(3) Is necessary to the overall operation
of the organization, although a direct
relationship to any particular cost objective

/
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In this case, there is no dispute that ORO charged its CETA and JTPA
grants whi ch covered program operations from Cctober 1, 1981, through
June 30, 1985, for legal and consulting services relating to the audits of
CETA grants that ORO administered fromJanuary 1, 1977, through June 30,
1979. 23/ The record reveals that ORO's billings for consulting services
wi th Dau, Wal ker and Associates started with work on Novenber 15, 1982, and
continued sporadically until Septenber 16, 1983. A F. at 959-966. The
billing for legal services perforned by Thonpson, Hine and Flory, started on
January 29, 1982, and concluded on Decenber 10, 1984. A F. at 967-984.
While nost of the legal billing appeared to concern Case No. 81-CTA-283,
other activity concerned grant closeout 31-27; certain "10th Circuit
Appeal s*; Case Nos. 83-CTA-251 and 83-CTA-190.

To the extent that these costs were not related to the operation of the
grants in this case, these costs are disallowed. The contractual and
regul atory foundation establishing the cost principles in OMB Circular A-122
is clear. The language of the circular at Attachment A, paragraph 4(b) is
unambi guous: the shifting of costs allocable to one award to other federa
awards is prohibited. There is nothing in the record that would indicate

that the above enunerated disallowed costs were anything but the costs

cannot be shown.

b. Any cost allocable to a particular award or
other cost objective under these principles may not be
shifted to other Federal awards to overcome funding
deficiencies, or to avoid restrictions inposed by |aw or
by the terns of the award.

25/ |n the Matter of ORO Devel opment Corporation, Okl ahomm, Case No. 81-CTA-
283, Decision and Order, issued August 6, 1984, at 1, appeal docket ed.
Ko. 84-2370 (10th Cir. Cct. 10, 1984).
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all ocabl e to one set of expired CETA grants being shifted to a subsequent
set of CETA and JTPA grants, which happened to be operational during the
time that the costs for the prior grants were incurred

ORO contends that the | egal and consulting fees were necessary
expenditures in the then current program operations, because ORQ's
successful pursuit of those disallowed clainms was essential for ORO to
maintain its current and future eligibility as a JTPA grantee. This
contention ignores the requirement in 41 CF. R § 29-70.103, that for costs

to be allowable, they nust be "necessary to achi eve approved program goals".

(enphasis supplied). Wiile continuity anobng program providers may have
advantages in administering these prograns, there is no programatic
irperative that every incumbent grantee nust succeed itself in each new
grant funding. A grantee's effort to successfully challenge disallowed
costs, under prior, expired grants in order to remain eligible or to enhance
its eligibility for a future grant, while understandable, is not
neverthel ess, an approved program goal under current grants. Rather, the
dispute and eventual resolution of disallowed grant costs appears to be "a
general expense required to carry out the overall responsibilities of the
recipient.” 20 C F.R §§ 663.303(a) and 676.40(a). As an overall concern
and responsibility of the grantee, such costs are disallowable under both
the JTPA and CETA allowable cost principles. See notes 17 and 18, supra.
ORO al so contends that the reference in the Final Determnation to
Farmworker Bulletin 84-14 (dated Cctober 19, 1984), which specifically
states that "costs incurred in furtherance of an appeal ... after the
Crant Oficer's Final Determnation are not recoverable,” is msapplied

because it was promulgated after the periods of the CETA and JTPA grants at
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issue here. That reference relates to the question of whether such an
appeal is a claimagainst the governnent, and thus, it is claimed by the
Grant Oficer, disallowable under another provision of OMB Circul ar A-122
Attachment B, paragraph 34(d). However, | find that it is not necessary to
reach this question at this tine since it is clear that the costs are for
| egal and consultation representation services related to contesting
di sal | owances of the audits of prior, expired CETA grants rather than the
CETA and JTPA grants involved in this case. As such, the costs are
disall owed on that basis and it is not necessary to decide whether such
services were for a "clai magainst the governnent." 26/

111. The D sallowance of Interest Costs

The Gant Oficer disallowed, and the ALJ affirmed, $1,114 in interest
costs incurred by ORO in connection with the purchase of telephone
equi pnent.  The controlling cost principles for the allowability of interest
costs under CETA and JTPA grants are set forth in two provisions of OVB
Circular A-122, Attachnent B. Paragraph 19 provides

[nterest. fund raising and investnent nmnagenent costs

a. Costs incurred for interest on borrowed capital or
tenmporary use of endowrent funds, however represented
are unal | owabl e

(exphasis supplied). And, Paragraph 42 status:
Rental costs.

* * * *

d. Rental costs under |eases which create a material
equity in the leased property are allowable only up to

22/ gjince only those disallowances excepted to are before me, | will not
acdress ORO's argunent that certain costs which the Gant Oficer did allow
were allowed on a basis inconsistent with the Gant Oficer's present
pcsition.
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the anount that would be allowed had the organization
purchased the property on the date the |ease agreenent
was executed; e.g., depreciation or use allowances,

mai nt enance, taxes, insurance but excluding interest
expense and other unallowable costs.

(enphasis supplied).

ORO does not contend that OMB Circular 122-A pernits the interest
expenditure. Rather it seeks to have these costs allowed on the application
of equitable principles. Because, as explained infra, | decline to decide
this case based on ORO's proffered rationale, the determnation to disallow
interest charges is affirmed. Application of the OMB Circular A-122 cost
principles dictates this outcomne.

IV. Recovery of Disallowed CETA Funds Foll owi ng Enactnment of JTPA

ORO s contention that the Grant Officer lost his authority to disallow
CETA costs after Septenmber 30, 1984, OROs Initial Brief at 44, nisreads the
inport of the underlying JTPA statute. 29 U S. C § 1591 (d) and (e). 21/
The CETA grants were awarded prior to the repeal of CETA, and the

adm nistrative process concerning the grants includes the activities

27/ section 181 of JTPA provi des:

(d) Al orders, deterninations, rules, regulations,
permts, grants, contracts, certificates, licenses, and
privileges, which have been issued under the

Conpr ehensi ve Enployment and Training Act (as in effect
on the date before the date of enactment of this Act),
or which are issued under that Act on or before
Septenber 30, 1983, shall continue in effect unti

nodi fied or revoked by the Secretary, by a court of
conpetent jurisdiction, or by operation of |aw other
than this Act.

(e) The provisions of this Act shall not affect
admnistrative or judicial proceedings pending on the
date of enactment of this Act, or begun between the date
of enactment of this Act and Septenber 30, 1984, under
the Conprehensive Enploynent and Training Act

29 U.s.c. § 1591.
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incidental to their final closeout as well as the audit and resol ution of
audit disallowances. 28/

V. Faui t abl e Consi derati ons Do Not Reauire Wi ver

ORO contends that | should consider the equities of this case and all ow
ORO to avoid repaynent of all the charges at issue. As primary authority

for its argument ORO cites the decision in Qechan Indian Tribe v, US
Denartment of Labor, 723 F.2d 733 (9th Cir. 1984), where the appeals court

remanded that case to the Department for review of several specific
questions and equitable considerations. However, as | stated in nmy recent
final decision and order in Qechan: 23/

I woul d note that there has been a significant change in
the legal framework applicable to cases of this kind
since the case was remanded. In Bennett v. New Jersey,
470 U. S. 632 (1985), the United States Departnent of
Education sought repaynent of over $1 million from the
State of New Jersey for inproperly spent funds in the
Newar k School District under Title | of the Elenentary
and Secondary Education Act of 1965, as anended, 20

U S C § 241a et seq. (1976 ed.). Al though the Newark
School District had received the proper total anount of
funds, and the noney had been spent on authorized
educational prograns, the funds had not been allocated
properly to individual schools within the school
district under statutorily mandated criteria. The
Suprene Court reversed a court of appeals decision which
the state urged should be upheld as having reached an
equitable result. The Court said:

28/ The fact that one basis referenced in the Final Deternination,

Farmwrker Bulletin 84-14, may have been issued after September 30, 1984, is
not controlling. OWMB GCircular A-122, the other basis of the Gant Oficer's
di sal | onance, and of greater inportance, the underlying basis of the ALJ's
decision, and the clear basis for ny holding above, predated September 30,
1984, and is in no way undercut by the later issuance of the Farmaorker

Bul | etin.

23/ |n the Matter of Quechan Indian Tribe (Quechan Tribal Council) v. United
States Departnent of Labor, 80-BCA/ CETA-97, Secretary's decision issued
February 4, 1988.
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[W]e find no inequity in requiring repaynent
of funds that were spent contrary to the
assurances provided by the State in obtaining
the grants. . . . The role of a court in
reviewing a determnation by the Secretary
that funds have been msused is to judge

whet her the findings are supported by
substantial evidence and reflect application
of the proper legal standards. Bell v, New
Jersey, 461 U S. at 792. Were the Secretary
has properly concluded that funds were. msused
under the legal standards in effect when the
grants were nmade, a reviewi ng court has no

i ndependent authority to excuse paynent based
on its view of what would be the nost

equi tabl e out cone.

470 U.S. at 645-646 (citation omtted).

The Ninth Grcuit itself recently has recognized the
limtations the Supreme Court has placed on review ng
courts in cases where the governnment seeks repaynent of
msspent grant funds. In State of California Department
of Education v. Bennett, 829 F.2d 795 (9th Cr. 1987),
the California Departnment of Education argued that it
should not be required to repay any Mgrant Education
Program funds because 90 percent of the children in
state mgrant education programs were eligible to
participate. The court of appeals rejected this
argunent, recognizing that the Court had nade it clear
in Bennett v. New Jersey that "substantial conpliance"
by a recipient does not affect the government's right to
recover the funds which were msspent on ineligible
participants. The court acknow edged it was
"constrained by the Supreme Court's admonition" in
Bennett v. New Jersey, quoted above. State of
California Department of Education v. Bennett, 829 F.2d
at 799.

slip op. at 4-6. Accordingly, | decline to apply a balancing of equities to
the charges which | find were properly disallowed under the applicable
criteria,
CONCLUSI ON
Accordingly, wupon review of the record, the subm ssions of the parties,

eand the applicable law, the charges contested in this appeal are disallowed.
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ORO Devel opment Corporation is ordered to reinburse the U S. Departnent of
Labor from non- CETA funds the sum of $33, 365.

SO ORDERED.

QAM %\QW

Secretary of Labor

Washi ngton, D.C
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